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SUNSHINE ACT MEETINGS. 

. 36030 


BASIC EDUCATIONAL OPPORTUNITY GRANT 
PROGRAM 

HEW/OE amends "Family Contribution Schedules for 
1979-80"; comments by 9-28-78. 35964 

BUSINESS LOAN POLICY 

SBA deletes "closing fee" requirement; effective 8-14-78. 35907 

FORMER MEMBERS AND EMPLOYEES 


FTC proposes to amend rules governing post-employment 
participation in Commission proceedings; comments by 
10-13-78.... 


35947 


INCOME TAXES 

Treasury/IRS provide instructions for executors of estates of 
decedents who die after 12-31-76 on how to exclude from the 
new carryover basis provisions up to $10,000 worth of person¬ 
al and household effects. 35920 

MONUMENTAL WOOD WINDOWS 

ITC publishes notice of prehearing conference on 9-12-78.... 36006 

MOVING EXPENSES 

Treasury/IRS proposes guidance to members of the Armed 
Forces on special tax treatment; requests for hearing and 
comments by 10-16-78.. 35949 

NONDISCRIMINATION IN FEDERALLY 
ASSISTED PROGRAMS 

HEW/Secy publishes policy interpretations of regulations 
issued under section 504 of the Rehabilitation Act of 1973 
(Part II of this issue) . 36034 
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ATLANTA, GEORGIA, WORKSHOPS 

HOW TO USE THE FEDERAL REGISTER 


FOR: Any person who must use the Federal Register 

and Code of Federal Regulations. 

WHAT: Free public workshops (approximately 2V4 
hours) to present: 

1. Brief history of the Federal Register 
system. 

2. Difference between legislation and 
regulations. 

3. Relationship of Federal Register and the 
Code of Federal Regulations. 

4. Important elements of a typical Federal 
Register document. 

5. An introduction to the finding aids of the 
FR/CFR system. 


WHEN: September 13 and 14, 1978, at 9:00 a.m. (Each 
session identical). 

WHERE: First Floor Conference Room, U.S. Environmen¬ 
tal Protection Agency, 345 Courtland St., At¬ 
lanta, Georgia. 

WHY: To provide the public with access to informa¬ 
tion necessary to research Federal agency reg¬ 
ulations which directly affect them, as part of 
the General Services Administration's efforts to 
encourage public participation in government 
actions. There will be no discussion of specific 
agency regulations. 

RESERVATIONS: Call Dave Conner, 404-881-4661. 
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Published daily, Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service. General Services 
Administration. Washington. D C. 20408. under the Federal Register Act (49 Stat 500, as amended; 44 U.S.C . 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
is made only by the Superintendent of Documents. UJS. Government Printing Office, Washington. D C. 20402. 


The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency. 


The Federal Register will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office Washington. 
D.C. 20402. 6 


There are no restrictions on the republlcatlon of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

"Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual . 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


OFFICIAL MAIL 

PS proposes to improve accountability for mandatory use of 
reply mail by Federal agencies; comments by 9-13-78. 35951 

PESTICIDE PROGRAMS 

EPA proposes to establish a maximum permissible level for 
residues of carbaryl on chestnuts; comments by 9-13-78 . 35963 

PUBLIC SERVICE EMPLOYMENT 
DEMONSTRATION PROJECTS 

HEW/SSA publishes notice of availability of iterim guidelines. 36005 

TOLERANCES FOR PESTICIDES 

EPA establishes maximum permissible levels for residues of 
the herbicide 4-amino-6-(1,1-dimethylethyl)-3-(methylthio)- 
1,2,4-triazin-5(4/V)-one in sugarcane molasses and bagasse; 
effective 8-14-78. 35915 


Senior Services Committee, 9-6-78.~. 

GSA: Advisory Panel on Stockpile Disposal Policies. 8-29 


and 8-30-78 .~. 

HEW/NIH: Communicative Disorders Review Committee, 


9-7 and 9-8-78..... 

Ethics Advisory Board, 9-15 and 9-16-78. 

National Advisory Research Resources Council. 1-19 and 

9-19-78..... 

Review of Grant Applications, 9-27 and 9-28-78. 

Health Manpower Grants Review Committee, 9-25-78 . 

Interior/Secy: Domestic Policy Review on Nonfuel Minerals 
Policy, 9-19, 9-20. 9-26 through 9-28, and 10-4 and 
10-5-78. 


Saint Lawrence Seaway Development Corporation: Advisory 

Board, 9-8-78. 

VA: Central Office Education and Training Review Panel, 
8-29-78.-. 


36003 

36003 

36004 
36004 

36004 

36005 
36026 


36006 

36025 

36026 


MEETINGS— 

DOE/ERA: Motor Gasoline Production Conference, 

8-17-78. 35984 

Federal Council on the Aging: Long Term Care Committee, 

9-11-78. 36003 

Policy Development and Program Evaluation Committee, 

9-25-78. 36003 


HEARINGS— 

ITC: Monumental Wood Windows, 9-19-78 . 36006 

Justice/LEAA: Appeal of City of Dallas on issue of compli¬ 
ance with nondiscrimination provisions, 8-17-78. 36007 

SEPARATE PARTS OF THIS ISSUE 

Part II, HEW/Office of Secretary. 36034 
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list of cfr ports offected In this issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 


7 CFR 

Proposed Rules: 

1004. 35926 

13 CFR 

120. 35907 

Proposed Rules: 

121. 35944 

14 CFR 

Proposed Rules: 

71 . 35944 

73. 35945 

75. 35946 

16 CFR 

Proposed Rules: 

4. 35947 

18 CFR 

1. 35907 

141. 35911 

201. 35911 


18 CFR—Continued 

216. 35911 

260. 35911 

21 CFR 

193. 35915 

561. 35915 

24 CFR 

1920 (10 documents). 35916-35920 

26 CFR 

7. 35920 

Proposed Rules: 

1 . 35949 

32 CFR 

553. 35922 

Proposed Rules: 

553. 35950 

39 CFR 

Proposed Rules: 

111. 35951 


40 CFR 


55. 

. 35922 

180. 

. 35923 

Proposed Rules: 


52 (2 documents) 

. 35952. 35956 

65 (3 documents)... 

. 35957. 


35958, 35960 

180. 


45 CFR 


Proposed Rules: 


190. 

. 35964 

47 CFR 


73. 


Proposed Rules: 


21. 

. 35969 

73. 

. 35969 

50 CFR 


611. 

. 35924 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


FCC—TV broadcast stations; table of assign¬ 
ments: San Francisco and San Mateo. Ca¬ 
lif . 30801; 7-18-78 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Fed¬ 
eral Register for Inclusion in today’s List of 
Public Laws. 

[Last Listing: August 10. 1978] 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING AUGUST 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
August. 


1 CFR 


9 CFR—Continued 


14 CFR—Continued 


Ch. 1 . 33675 
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Proposed Rules: 
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713. 

890 . 

7 CFR 
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275. 

354. 

661. 

792. 

908. 

910. 

919. 

926. 

930. 

945........................ 

967. 

1036. 

1421. 

1427. 

1446. 

1701. 

1806. 
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1980. 

Proposed Rules: 

722. 

728. 

913. 

927. 

989. 

993. 

1001. 

1004. 

1126. 

1430. 

1701. 

1822 . 

1980. 

2852 . 

8 CFR 

204. 

235. 


. 35721 

. 33732 

35046, 35047 


. 34755 

. 35645 

. 34429 

. 34755 

. 33676 

34103, 35469 
34430, 35646 

. 34103 

. 35259 

. 34104 

. 33676 

. 35019 

. 33897 

. 34757 

34104. 34762 

. 35469 

. 35647 

. 34430 

. 35648 

. 35661 


. 35053 

. 34483 

. 34483 

. 33732 

. 33923 

. 35053 

. 35490 

. 35926 

. 35047 

. 34488 

. 35721 

33923, 34489 

. 34490 

34490, 35722 


33677 

35259 


9 CFR 


51. 33677 

73. 35020 


77. 34430 

92.... 35458, 35682 

318. 33678 

Proposed Rules: 

92 . 33926, 34490 

10 CFR 

50. 34764 

73. 34765 

205. 33687, 34433 

211 . 33688 

212 . 33689, 33694 

470. 35020 


Proposed Rules: 

70. 

73. 

210 . 

211 . 

212 . 

440. 

12 CFR 


220. 33899 

226. 34111, 35025 

261b. 34481 

265. 34481 

545 . 35260 

546 . 35262 

563. 35262 

584. 35262 

701. 33899 


35321 

35321 

34786 

34786 

34786 

34493 


Proposed Rules— Continued 


127. 35518 

221 . 34788 

241 . 33733 

242 . 33733 

249. 33733 

291 . 33733 

302. 34788 

399. 35490 

15 CFR 

371. 35027 

373.-. 35028 

378 ..*.. 35028 

379 . 33699,35029 

399.... 33699 

917. 35029 

16 CFR 

1. 35683 

4. 35683 

13. 33900, 34124, 35262 

702. 35684 

801 . 34443 

802 . 34443 

803 . 34443 

1115. 34988 

1209. 35240 

1500. 33701 


Proposed Rules: 


Proposed Rules: 


4. 

. 00000 

701. 

. 33929 

13. 

. 33931,35054,35338, 35339 

13 CFR 


259.... 

. 34496 


439.... 

. 35341 

120. 

. 35907 

453 .... 

. 34500 

Proposed Rules: 


1118.. 

. 35440 


121. 35944 

14 CFR 

39. 34766, 34770,35471-35473 

71. 34114, 34770, 34771, 35474 

95. 34772 

97. 35475 

202. 34115 

205. 34116 

212 . 34116 

213 . 34116 

214 . 34117 

216. 34117 

221. 34117, 34442 

312 34119 

375. 34119 

384 . 34119 

385 . 34120 

399. 35026 

1204. 34122 

1245. 34122 


Proposed Rules: 


Ch. II. 34788 

39 . 34786, 34787 

71 . 34157, 35944 

73. 35945 

75 . 34158, 35946 

121 . 35518 


17 CFR 


Ch. II. 33904 

229. 34407 

239 . 34412 

240 . 33906. 34413 

249. 34413 


Proposed Rules: 

229 

230 

240 

241 

249 

250 
256 

18 CFR 

1 .... 

141 
201 
216 
260 
803 

19 CFR 


111. 34454 

153. 35262 


. 35907 

. 35911 

. 35911 

. 35911 

34454,35911 
. 34127 


. 34415 

.. 35730 

33935. 34790 

. 34790 

. 34790 

. 35490 

. 35490 
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19 CFR—Continued 


24 CFR—Continued 


36 CFR 


Proposed Rules: 


200 . 34159 

201 . 34159 

20 CFR 

404. 33705, 34455, 34777 

410. 34778 

Proposed Rules: 

404. 35344 

21 CFR 

193. 35915 

436. 34456 

446. 34456 

510. 35685 

520. 35685 

558. 34457. 35686 

561. 34457, 35686, 35915 

573. 33707, 33708 

610. 34457 

640. 34457 

Proposed Rules: 

10. 35056 

16 . 35056, 35186. 35210 
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rules and regulations 

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ore listed in the first FEDERAL REGISTER issue of each 
month. 


[8025-01] 

Title 13—Business Credit and 
Assistance 

CHAPTER I—SMALL BUSINESS 
ADMINISTRATION 

[Revision 6, Arndt. 193 

PART 120—BUSINESS LOAN POLICY 

Removal of Closing Fee Charges 

AGENCY: Small Business Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This chapge provides for 
the deletion from the regulations of 
closing fees. At present the regulations 
require a closing fee of $10 or one- 
eighth of 1 percent, whichever is 
greater, on regular business loans (sec¬ 
tion 7(a)) direct and SBA share of Im¬ 
mediate Participation (IP) loans. No 
closing fees are charged on direct or 
IP loans in other programs. The fee is 
collected at closing. The costs for ad¬ 
ministering the fee (requirement in 
authorization, collection, deposit, re¬ 
cording, etc.) are not determinable but 
probably absorb a substantial portion 
of the fee. It appears the fee is not 
necessary. It is not imposed in other 
SBA programs. Dropping the require¬ 
ment will reduce administrative effort 
which can be used for more productive 
purposes. 

DATE: August 14, 1978. 

ADDRESS: Associate Administrator 
for Finance and Investment. Small 
Business Administration. 1441 L Street 
NW., Washington. D.C. 20416. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert N. Marshall. Director. Office 
of Program Development, Small 
Business Administration. 1441 L 
Street NW.. Washington, D.C. 
20416-202-653-6830. 

SUPPLEMENTARY INFORMATION: 
This amendment is not issued for pro¬ 
posed rulemaking because it consti¬ 
tutes a liberalization of existing regu¬ 
lations by deletion of a minor require¬ 
ment. Interested persons are invited to 
submit written comments or sugges¬ 
tions. Material thus submitted will be 
given consideration and evaluation for 
possible SBA actions. Therefore, Part 


120 of the SBA Rules and Regulations 
is amended as follows: 

• • • • • 

§ 120.3 Terms and conditions of business 
loans and guarantees. 

***** 

(b) • • • 

(4) [Delete] 

* • • • * 

(Catalog of Federal Domestic Assistance 
Programs No. 59.012, Small Business Loans.) 

Dated: August 4, 1978. 

A. Vernon Weaver. 
Administrator. 
[FR Doc. 78-22511 Filed 8-11-78: 8:45 am] 


[6740-02] 

Title 18—Conservation of Power and 
Water Resources 

CHAPTER I—FEDERAL ENERGY 
REGULATORY COMMISSION 

SUBCHAPTER A—GENERAL RULES 

[Docket No. RM78-17] 

PART 1— RULES OF PRACTICE AND 
PROCEDURE 

Procedures for Review by the Federal 
Energy Regulatory Commission of 
Adjustment Request Denials by the 
Secretary of Energy 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Interim regulations. 

SUMMARY: Section 504(b) of the De¬ 
partment of Energy Organization Act 
provides that If any person is ag¬ 
grieved or adversely affected by a 
denial by the Secretary of a request 
for adjustment to certain regulations 
of the Department of Energy, the 
person may request a review of the 
denial by the Federal Energy Regula¬ 
tory Commission (Commission). Ac¬ 
cordingly, the Commission is amend¬ 
ing its rules of practice and procedure 
by adding a new interim rule to pro¬ 
vide procedures for Commission review 


of denials by the Secretary of Energy 
of requests for adjustments. 

DATES: Effective date: August 8, 
1978. Other Dates: Written com¬ 
ments—September 15. 1978; public 

hearing September 8. 1978; requests to 
participate in public hearing Septem¬ 
ber 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Alexander M. Peters, Office of Gen¬ 
eral Counsel, Federal Energy Regu¬ 
latory Commission. 825 North Cap¬ 
itol Street NE., Washington, D.C. 
20426, 202-275-4227. 

Bonnie Cord, Office of General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426, 
202-275-4210. 

A. Background 

Section 504(a) of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, requires that the Secre¬ 
tary of Energy (Secretary), or any offi¬ 
cer designated by him, provide for the 
making of adjustments to certain 
rules, regulations or orders, as may be 
necessary to prevent special hardship, 
inequity, or unfair distribution of bur¬ 
dens. The rules, regulations, and 
orders to which this requirement ap¬ 
plies are those issued under the Feder¬ 
al Energy Administration Act, the 
Emergency Petroleum Allocation Act 
of 1973, the Energy Supply and Envi¬ 
ronmental Coordination Act of 1974, 
or the Energy Policy and Conservation 
Act. 

Section 504(b) of the DOE Act pro¬ 
vides in paragraph (1) that if any 
person is aggrieved or adversely affect¬ 
ed by a denial by the Secretary of a re¬ 
quest for adjustment under subsection 
(a), the person may request a review of 
the denial by the Federal Energy Reg¬ 
ulatory Commission (Commission). 
Paragraph (2) of section 504(b) re¬ 
quires that the Commission by rule es¬ 
tablish appropriate procedures, includ¬ 
ing a hearing when requested, for 
review of a denial. 

The statement of managers accom¬ 
panying the conference report on the 
DOE Act states that responsibility to 
review adjustment request denials was 
placed in the Commission rather than 
elsewhere in the Department of 
Energy (Department) to assure that 
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the Department’s review of any initial 
action taken with respect to adjust¬ 
ment requests would be by officials 
who were in no way involved in the 
initial action. The conferees also em¬ 
phasized that the procedures specified 
in section 504 

• • • are Intended to clearly reaffirm the 
Intent of Congress that those Involved in 

♦ • • proceedings involving requests for ad¬ 
justments be extended procedural due proc¬ 
ess. Congress always Intended that the no¬ 
tions of fair play and due process be fol¬ 
lowed in the administrative process. (S. Rep. 
No. 95-367, 95th Cong., 1st sess. 85-86 
(1977).) 

The Commission is issuing the regu¬ 
lations set forth below to provide the 
procedures required for its review of 
denials of adjustment requests. They 
are being issued for public comment 
and will be the subject of a public 
hearing, but will also be effective in 
the interim with respect to any re¬ 
views the Commission must conduct 
before the rules can be issued in final 
form. 

The rules of the Department provid¬ 
ing for adjustments are set forth in 10 
CFR Part 205, Subpart D (Excep¬ 
tions). The Commission requests that 
parties offering comments on its inter¬ 
im and proposed rules take the De¬ 
partment's procedures into account. 

B. Summary 

These interim and proposed proce¬ 
dures are provided for in a new § 1.40 
(18 CFR 1.40). They are intended to 
implement the Commission's authori¬ 
ty under section 504 of the DOE Act, 
and apply to the review of any denial 
of an adjustment request. In this 
regard, the Commission intends to 
consider review requests with regard 
to either full or partial denials. In the 
Commission’s view, however, its statu¬ 
tory authority does not extend to 
review of grants of adjustments. The 
Commission intends to consider every 
request to review a denial or partial 
denial, reserving, however, the discre¬ 
tion to determine whether a person is 
actually aggrieved or adversely affect¬ 
ed, and if not whether to dismiss the 
person's request without further pro¬ 
ceedings. 

Paragraph (d) of § 1.40 provides that 
a petitioner (defined in paragraph (b) 
as the aggrieved or adversely affected 
person who requests Commission 
review) may commence proceedings 
under this section by filing, within 30 
days of issuance of the contested 
order, a petition for review. The peti¬ 
tion must contain a copy of the con¬ 
tested order, a statement of objections 
to the factual or legal basis of the 
order, and references to all authorities 
relied upon. Paragraph (d) also pro¬ 
vides for requests for interim relief 
and designation by the Commission of 
a presiding officer. 


RULES AND REGULATIONS 

Paragraph (e) provides for replies by 
the Secretary, who, within 15 days of 
service of the petition for review, must 
certify to the Commission a copy of 
the record compiled in prior proceed¬ 
ings and a reply to the petition for 
review. Replies and other submittals 
may be filed, as determined by the 
presiding officer, by other persons 
who were parties In prior proceedings 
and by any person permitted to inter¬ 
vene upon a showing that he or she 
was wrongfully denied the prior op¬ 
portunity to participate or is aggrieved 
or adversely affected by the contested 
order. Paragraph (e) also states that 
the presiding officer may require 
other filings by the participants as 
necessary in the conduct of the pro¬ 
ceedings. 

Paragraph (f) provides for a request 
by a participant for a hearing. The re¬ 
quest will be deemed granted, consist¬ 
ent with section 504(b)(2). 

The conduct of the proceeding, and 
of the hearing, if one is requested, is 
generally left to the discretion of the 
presiding officer, who must determine 
the issues to be resolved and the 
nature of the hearing to be held. The 
presiding officer may also permit the 
raising of new facts or issues under 
the circumstances set forth in para¬ 
graph (g)(ii). 

Paragraph (i) requires that a partici¬ 
pant seeking relief from the Secre¬ 
tary’s denial of a request for adjust¬ 
ment, bears the burden of demonstrat¬ 
ing that the adjustment should be 
granted. Such a burden will be satis¬ 
fied if the participant can show, by a 
preponderance of the evidence, that 
the relief sought is warranted. 

After receiving pleadings and any 
other information required, and after 
the hearing, the presiding officer is di¬ 
rected to prepare a proposed order, 
and to certify it along with the record, 
to the Commission. The participants 
may within 15 days of service upon 
them of the proposed order submit 
comments on the proposed order to 
the Commission. Such comments 
should address any objections the par¬ 
ticipants have to the proposed order. 
The proceeding is ended by Issuance 
by the Commission of a final order af¬ 
firming, modifying, or vacating the 
contested order or directing other ap¬ 
propriate relief. 

The provisions of § 1.4(d) of the 
Commission’s rules of practice and 
procedure apply with respect to ex 
parte communications in a § 1.40 pro¬ 
ceeding from the time of filing of a pe¬ 
tition for review' as if the proceeding 
were a contested on-the-record pro¬ 
ceeding pending before the Commis¬ 
sion. 

The treatment of confidential infor¬ 
mation is set out in paragraph (c), 
which provides that information filed 
by a person under this section may be 


withheld from public discloure if the 
person: (1) Claims that the material is 
exempt from the mandatory disclosure 
requirements of the Freedom of Infor¬ 
mation Act (5 U.S.C. 552). is informa 
tion referred to in 18 U.S.C. 1905, or is 
otherwise exempt from public disclo¬ 
sure; (2) requests the presiding officer 
not to disclose the information and 
serves that request on the other par¬ 
ticipants in the proceeding; (3) sub¬ 
mits a copy of the document with the 
information deleted; (4) indicates in 
the original document that nondisclo¬ 
sure is requested; and (5) includes a 
statement justifying the request for 
nondisclosure. Other participants may 
oppose the request for nondisclosure 
by filing, within 10 days of receiving a 
copy of the request, and serving on the 
other participants a statement specify¬ 
ing the reasons that the information is 
not exempt from public disclosure. 
The presiding officer must make an in¬ 
dependent determination as to any re¬ 
quest for nondisclosure, and serve that 
determination upon all participants in 
the proceeding. If the request is 
denied, the requesting person will be 
given an opportunity to respond at 
least 5 days before public disclosure. If 
the request for nondisclosure is grant¬ 
ed, the presiding officer issues an 
order stating that the information 
may be disclosed, upon request, only 
to other participants in the proceed¬ 
ings, that the other participants may 
not use or disclose the information 
except in the context of the proceed¬ 
ings conducted under this section, and 
that, upon the conclusion of the pro¬ 
ceedings, all participants shall return 
the information to the presiding offi¬ 
cer. 

C. Effective Date 

These regulations are being issued 
effective immediately on an interim 
basis because the Commission finds 
that the need to have regulations in 
place implementing section 504 of the 
DOE Act to apply to any requests for 
Commission review prior to the issu¬ 
ance of final rules constitutes good 
cause to find prior notice and public 
procedure to be impracticable, apd to 
waive publication not less than 30 days 
prior to the effective date. The Com¬ 
mission requests data, views, or argu¬ 
ments with respect to these regula¬ 
tions and will also hold a public hear¬ 
ing. After evaluating the information 
received, the Commission will make 
any appropriate revisions to these reg¬ 
ulations. 

D. Written Comment Procedures 

Interested persons are invited to 
submit written comments, data, view's, 
or arguments with respect to this pro¬ 
posal. An original and 14 copies should 
be filed with the Secretary of the 
Commission. All comments received 
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prior to September 15, 1978, will be 
considered by the Commission prior to 
promulgation of final regulations. All 
written submissions will be placed in 
the Commission’s public files and will 
be available for public inspection in 
the Commission’s Office of Public In¬ 
formation, 825 North Capitol Street 
NE., Washington, D.C., during regular 
business hours. Comments should be 
submitted to the Federal Energy Reg¬ 
ulatory Commission. 825 North Cap¬ 
itol Street NE., Washington, D.C. 
20426, and should reference docket 
No. RM78-17. 

E. Public Hearing Procedures 

A public hearing concerning this 
proposal will be held in Washington, 
D.C., on September 8, 1978, beginning 
at 9:30 a.m. and will continue if neces¬ 
sary on the following day. Any person 
interested in this proceeding or repre¬ 
senting a group or class of persons in¬ 
terested in this proceeding may make 
a presentation at the hearing provided 
a written request to participate is re¬ 
ceived by the Secretary of the Com¬ 
mission prior to 4:30 p.m., on Septem¬ 
ber 1, 1978. 

Requests to participate in the hear¬ 
ing should include a reference to 
Docket No. RM-78-17, as well as a con¬ 
cise summary of the proposed oral 
presentation and a number where the 
person making the request may be 
reached by telephone. Prior to the 
hearing each person filing a request to 
participate will be contacted by the 
presiding officer or his designee for 
scheduling purposes. At least five 
copies of the statement shall be sub¬ 
mitted to the Secretary of the Com¬ 
mission prior to 4 p.m., on September 
1, 1978. The presiding officer is au¬ 
thorized to limit oral presentation at 
the public hearing both as to length 
and as to substance. Persons partici¬ 
pating in the public hearing should, if 
possible, bring 100 copies of their testi¬ 
mony to the hearing. 

The hearing will not be a judicial or 
evidentiary-type hearing. There will 
be no cross-examination of persons 
presenting statements. However, the 
panel may question such persons and 
any interested person may submit 
questions to the presiding officer to be 
asked of persons making statements. 
The presiding officer will determine 
whether the question is relevant and 
whether the time limitations permit it 
to be presented. If time permits, at the 
conclusion of the initial oral state¬ 
ments, persons who have made oral 
statements will be given the opportu¬ 
nity to make a rebuttal statement. 
Any further procedural rules will be 
announced by the presiding officer at 
the hearing. A transcript of the hear¬ 
ing will be made available at the Com¬ 
mission's Office of Public Information. 


(Department of Energy Organization Act, 
Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 

In consideration of the foregoing, 
part I, subchapter A, chapter I of title 
18, Code of Federal Regulations, is 
amended as set forth below, effective 
immediately. 

By direction of the Commission. 

Kenneth F. Plumb, 
Secretary. 

1. Part 1, subchapter A, chapter I of 
title 18, Code of Federal Regulations, 
is amended in the table of contents by 
adding in the appropriate numerical 
order a new section number and head¬ 
ing to read as follows: 


• • • • * 

§ 1.40 Commission review of adjustment re¬ 
quest denials. 

• • • * • 

2. Part 1. subchapter A, chapter I of 
title 18, Code of Federal Regulations, 
is amended by adding a new § 1.40, to 
read as follows: 

§ 1.40 Commission review of adjustment 
request denials. 

(a) Scope. (1) This section applies to 
proceedings of the Commission held in 
accordance with section 504(b) of the 
Department of Energy Organization 
Act, Pub. L. 95-91, 42 U.S.C. 719(b), to 
review orders issued by the Secretary 
of Energy pursuant to section 504(a) 
of the Department of Energy Organi¬ 
zation Act denying, in whole or in 
part, requests for adjustments. 

(2) Except as otherwise specifically 
provided in this section, the following 
provisions of this part apply to pro¬ 
ceedings under this section: 

(i) § 1.1—The Commission; 

(ii) § 1.2—The Secretary; 

(iii) § 1.3—Notice of public sessions 
and proceedings; 

(iv) § 1.4—Appearances and practice 
before the Commission; 

(v) § 1.8—Intervention (except for 
paragraph (b)); 

(vi) § 1.12—Amendments and with¬ 
drawal of pleadings; 

(vii) § 1.12—Motions; 

(viii) § 1.13—Time, extensions of 
time, issuance of orders; 

(ix) § 1.14—Filings, docket and hear¬ 
ing calendar; 

(x) § 1.15—Formal requirements as 
to pleadings, documents, and other 
papers filed in proceedings; 

(xi) § 1.16—Subscription and verifica¬ 
tion; 

(xii) § 1.17—Service; 

(xiii) § 1.21—Copies of transcripts; 

(xiv) § 1.22—Witnesses; 

(xv) § 1.23—Subpenas. 

(xvi) § 1.2—Depositions; 

(xvii) § 1.25—Stipulations; 

(xviii) § 1.26-Evidence; 


(xix) § 1.27—Presiding officer; 

(xx) § 1.36—Public information and 
requests; and 

(xxi) § 1.51—Certificate of service. 

(b) Definitions. For purposes of this 
section— 

(1) “Commission” means the Federal 
Energy Regulatory Commission or its 
officer or employee designated as pre¬ 
siding officer in a proceeding under 
this section. 

(2) “Petitioner” means a person who 
is aggrieved or adversely affected by a 
contested order, as defined in this 
paragraph, and who requests a review, 
pursuant to this section, by the Com¬ 
mission of the denial by the Secretary. 

(3) “Secretary” means the Secretary 
of Energy or his delegate. 

(4) “Contested order” means the de¬ 
cision or order issued by the Secretary 
denying, in whole or in part, a request 
for adjustment. 

(5) “Participant” means, as appropri¬ 
ate. the petitioner, the Secretary, or 
any intervenor. 

(c) Request for nondisclosure of in¬ 
formation. (1) For purposes of this 
paragraph, nondisclosure means non¬ 
disclosure except to the participants in 
the proceedings and under the condi¬ 
tions as provided in paragraph (c)(5) 
of this section. 

(2) If any person filing under this 
section claims that some or all of the 
information contained in a document 
is exempt from the mandatory public 
disclosure requirements of the Free¬ 
dom of Information Act (5 U.S.C. 552), 
is information referred to in 18 U.S.C. 
1905, or is otherwise exempt by law 
from public disclosure, the person: 

(i) Shall request the presiding offi¬ 
cer not to disclose such information, 
except to the participants in the pro¬ 
ceedings and under the conditions as 
provided in paragraph (c)(5) of this 
section, which request the person shall 
serve upon all participants in the pro¬ 
ceedings; 

(ii) Shall file, together with the doc¬ 
ument. a second copy of the document 
from which has been deleted the in¬ 
formation for which the person re¬ 
quests nondisclosure and shall indicate 
in the original document that the , 
original document is confidential or 
contains confidential information; 

(iii) If the information is claimed to 
come within the exception in 5 U.S.C. 
552(b)(4) for trade secrets and com¬ 
mercial or financial information, the 
person shall include a statement speci¬ 
fying why the information is privi¬ 
leged or confidential; 

(iv) If the information for which 
nondisclosure is requested is not 
within the exception in 5 U.S.C. 
552(b)(4), the person shall Include a 
statement specifying the justification 
for nondisclosure. 

(3) If the person filing a document 
does not submit a second copy of the 
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document from which the appropriate 
information has been deleted, the pre¬ 
siding officer may assume that there is 
no objection to public disclosure of the 
document in its entirety. 

(4) A participant in the proceedings 
who opposes a request for nondisclo¬ 
sure under paragraph (c)(2) of this 
section shall, within 10 days of the re¬ 
ceipt of a copy of the request for non¬ 
disclosure. file with the presiding offi¬ 
cer, and serve on the other partici¬ 
pants, a statement specifying the rea¬ 
sons that the material is not exempt 
from disclosure. 

(5) The presiding officer shall make 
an independent determination as to 
any request filed under this paragraph 
and shall serve that determination 
upon all participants in the proceed¬ 
ings. If a request for nondisclosure is 
denied, in whole or in part, the re¬ 
questing person will be given notice 
thereof and shall be afforded an op¬ 
portunity to respond, no less than 5 
days prior to public disclosure. If the 
request for nondisclosure is granted, in 
whole or in part, the presiding officer 
will issue an order stating that the in¬ 
formation will not be disclosed except, 
upon request, to the participants in 
the proceedings, that the participants 
may not use or disclose the informa¬ 
tion, except in the context of the pro¬ 
ceedings conducted pursuant to this 
section, and that, upon conclusion of 
the proceedings, all participants 
return the information to the presid¬ 
ing officer. 

(d) Commencement of proceedings. 

(1)A petitioner shall commence pro¬ 
ceedings. pursuant to this section, by 
filing with the Commission and serv¬ 
ing upon the Secretary and any other 
participants in prior proceedings on 
the contested order a petition for 
review, which shall contain: 

(1) A copy of the decision or order 
denying, in whole or in part, request 
for adjustment (the contested order); 
and 

(ii) A complete statement of the pe¬ 
titioner’s objections factual or legal to 
the contested order, including refer¬ 
ences to all authorities upon which 
the petitioner relies including but not 
limited to regulations, rulings, inter¬ 
pretations, and decision on exceptions 
and appeals issued by the Department 
or its predecessor agencies, and prece¬ 
dents established by the Commission. 

(2) A petition for review must be 
filed within 30 days of issuance by the 
Secretary of the order to be contested 
pursuant to this section. 

(3) Upon receiving a petition for 
review, the Commission or its designee 
shall designate a presiding officer for 
the proceedings. 

(e) Replies. (1) By the Secretary. 
Within 15 days of service of the peti¬ 
tion for review, the Secretary (i) shall 


file with the Commission a certified 
copy of the complete record developed 
in prior proceedings on the contested 
order, which shall be available at the 
Commission for inspection by the par¬ 
ticipants; and 

(ii) Shall file with the Commission 
and serve on the petitioners and the 
other participants in prior proceedings 
on the contested order, a reply to the 
petition for review stating fully his po¬ 
sition supported by arguments to the 
petition for review. 

(2) By other participants. Any 
person who participated in prior pro¬ 
ceedings on the contested order may 
be a participant in the proceedings 
pursuant to this section and may make 
filings and submittals as determined 
by the presiding officer. 

(3 ) By intervenors. Any person who 
was denied the opportunity to partici¬ 
pate in prior proceedings on the con¬ 
tested order or who is aggrieved or ad¬ 
versely affected by the contested order 
may petition to intervene in accord¬ 
ance wih § 1.8. In order that the peti¬ 
tion be granted, the petitioner must 
show, as appropriate, that denial of 
participation in prior proceedings was 
wrongful or why he or she is aggrieved 
or adversely affected by the contested 
order. If the presiding officer grants 
the petition, the person submitting 
the petition to intervene may make fil¬ 
ings and submittals as determined by 
the presiding officer. 

(4) Any participant may request in¬ 
terim relief in a proceeding pursuant 
to this section. 

(5) The presiding officer may require 
such other filings by the participants 
as he or she deems necessary in the 
conduct of the proceedings. 

(f) Request for hearing. Any partici¬ 
pant may file with the Commission 
and serve on the other participants a 
request for hearing, which shall be 
deemed granted. 

(g) Presiding officer. (1) The presid¬ 
ing officer shall determine the issues 
to be resolved in the proceeding and 
shall give notice thereof to the partici¬ 
pants. The presiding officer may re¬ 
quire additional information from the 
participants and convene a prehearing 
conference for the purpose of deter¬ 
mining the issues to be considered at a 
hearing, if one is to be held. The pre¬ 
siding officer may also specify the 
time available for oral argument and 
determine the nature of the hearing 
to be held. 

(2) The presiding officer may deter¬ 
mine, upon request by a participant, 
whether to permit the participant to 
raise new facts or issues not raised in 
prior proceedings on the contested 
order. Such a request may be granted 
if the facts or issues are facts or issues 
that: (i)(A) were not known and could 
not, with the exercise of due care. 
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have been known to the participant at 
the time they could have been raised 
in prior proceedings; or (B) are facts 
or issues that the participant was not 
permitted to raise in prior proceedings 
on the contested order due to adverse 
procedural ruling alleged to be errone¬ 
ous; and (ii) are necessary for a full 
and true disclosure of the facts. 

(h) Hearings. (1) As soon as practica¬ 
ble, after receiving any request for 
hearing and all the pleadings under 
paragraphs (d) and (e) of this section, 
the presiding officer shall give notice 
to all participants as to the time and 
place of the hearing. 

(i) Proof. (1) Any participant seeking 
relief from the Secretary's denial of a 
request for an adjustment has the 
burden of demonstrating the partici¬ 
pant's entitlement to the relief sought. 

(2) Relief shall be granted under this 
subpart if a participant demonstrates, 
by a preponderance of the evidence, 
that such relief is warranted. 

(j) Proposed order. (1) As soon as 
practicable, after receipt of all the 
pleadings or after the hearing, if one 
is held, the presiding officer shall 
issue, and serve upon all participants 
in the proceedings, a proposed order 
based upon findings of fact, affirming, 
modifying or vacating the contested 
order or directing other appropriate 
relief. 

(2) The presiding officer shall certify 
and file with the Office of the Secre¬ 
tary of the Commission, for the Com¬ 
mission, a copy of the record in the 
proceeding, including the proposed 
order. 

(3) Participants may within 15 days 
of service of the proposed order of the 
presiding officer file, with the Secre¬ 
tary of the Commission, for the Com¬ 
mission, written comments on the pro¬ 
posed order. 

(k) Final order. The Commission 
shall issue a final order affirming, 
modifying or vacating the contested 
order or directing other appropriate 
relief. 

(l) Ex parte communications. The 
provisions of § 1.4(d) of this subpart 
shall apply to proceedings pursuant to 
this section, commencing at the time a 
petitioner files a petition for review 
under paragraph (d)(1) of this section, 
as if such proceedings were contested 
on-the-record proceedings pending 
before the Commission. 

[FR Doc. 78-22664 Piled 8-11-78; 8:45 ami 


SUBCHAPTER 0—APPROVED FORMS, FEDERAL 
POWER ACT 

PART 141—statements and 
REPORTS (SCHEDULES) 

PART 201—UNIFORM SYSTEM OF 
ACCOUNTS FOR NATURAL GAS 
COMPANIES (CLASS A AND CLASS 
B) 

PART 216—UNITS OF PROPERTY FOR 
USE IN ACCOUNTING FOR ADDI¬ 
TIONS TO AND RETIREMENTS OF 
GAS PLANT 

PART 260—STATEMENTS AND 
REPORTS (SCHEDULES) 

[Docket No. RM77-21; Order No. 61 

Order Adopting Amendments to Uni¬ 
form System of Accounts for Natu¬ 
ral Gas Companies 

AGENCY; Federal Energy Regulatory 

Commission. 


SUMMARY: This document corrects a 
final rule on accounts for base load li¬ 
quified natural gas facilities which ap¬ 
pears at page 19354 of the Federal 
Register of May 5, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 

M. Wayne McDanal, Office of Chief 
Accountant, Federal Energy Regula¬ 
tory Commission, 825 North Capitol 
Street NE.. Washington, D.C. 20426, 
202-275-4052. 

SUPPLEMENTARY INFORMATION; 
The following errata should be noted 
for this final rule: 

Page 11, line 3 of attachment A (43 
FR 19358, column 1, line 7 from 
bottom) under paragraph (A)(6)(a) ac¬ 
count “804.1, liquefied natural gas pur¬ 
chased,” should read “804.1, liquefied 
natural gas purchases.” 

Page 12, line 5 of attachment A (43 
FR 19358, column 2, line 33) account 
“804.1, liquefied natural gas pur¬ 
chased,” should read “804.1, liquefied 
natural gas purchases.” 

FPC form No. 2 schedule pages Nos. 
535. 536, and 536A of attachment B 
were inadvertently left out of the 
order. These schedules were included 
in the proposed rulemaking RM77-21, 
issued June 8. 1977 (42 FR 30846, June 
17, 1977). 

Kenneth F. Plumb, 
Secretary. 


ACTION: Final rule; corrections. 


EFFECTIVE DATE: April 30. 1978. 
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Annuil rtpori of.*•«»• «"<»««» 0«c—l>«r 51» »■ 

GAS PURCHASES (Accounts 800 , 801, 60S, 803, SOU, 804.1 & 80$ 


1. Report particular* of gas purchases during th# 
year in tha manner prescribed below. (Codenumbers to ba 
used in reporting for Columns (d), (a), and (f) will ba 
•uppliad by the Commission.) 

2. Provide subheadings and totals for prescribed 
accounts as followi 

800 Natural Cas Well Head Purchases. 

801 Natural Gas Field Lina Purchases. 

602 Natural Gas Gasoline Plant Outlet Purchases. 

803 Natural Gas Transmission Line Purchases. 

804 Natural Gas City Gate Purchases. 

804.1 Liquefied Natural Gas Purchases 

803 Other Gas Purchases. 

Purchases are to be reported in account number se¬ 
quence, «.g. all purchases charged to Account 600, fol¬ 
lowed by charges to Account 801, etc. Under each account 
number, purchases should be reported by statea in alpha¬ 
betical order. Totals are to be shown for each account 
in Columns (k) and (l) and should agree wi th the books of 
account, or any differences reconciled. 

3. Purchases may be reported by gas purchase con¬ 
tract totals (at the option of the respondent) where one 
contract includes two or more FPC producer rate schedules 
or small producer certificates, provided that the same 
price is being paid for all gas purchased under the con¬ 
tract. If two or more prices are in effect under the 
same contract, separate details for each price shall be 
reported. Th* name, and FPC rate schedule or email pro¬ 
ducer certificate docket number of each seller included 
in the contract total shall be listed on separate sheets, 
clearly cross-referenced. Where two or mors prices are 
in effect the sellers at each price are to be listed 
separately. 

4. Purchases of less than 100,000 Mcf per year per 
contract from sellers not affiliated with the repurtma 
company may fttth* option of th* respondent) be grocfied 
by account number, except when the purchases were perman¬ 
ently discontinued during the reporting year. When 
grouped purchases are reported, the number of grouped 
purchases is to be reported in Column (a). Only Columns 
(a), (k), (l), and (a) are to be completed for grouped 
purchases; however, the Commission may request add 1 1•onal 
details when necessary. Grouped non-jurisd•ctional pur¬ 
chases should be shown on a separate lm*. 

5« Column instructions are as follow* 

Co lumns (a) and (d) - In repor1 1 ng the names of sel¬ 
lers under FPC rate schedules, use the names as they ap¬ 
pear on the filed rate schedule. Abbreviations may be 
used where necessary. The code number to be used is the 
Commission assigned number. 

Column (b) - Give the name of the producing field 
only for purchases at the wellhead or from field lines. 
The plant name should be given for purchases from gas¬ 
oline plant outlets* If purchases under a contract are 
from more than one field or plant, use the name of the 
one contributing the largest volume. Use a footnote to 
list the other fields or plants involved. 

Column (c) - State the net rate in cents perMcf as 
of De-ember 51 for the reported year, applicable to the 


volume shown in Column (k). The net rate includes all 
additive charges and tax reimbursements and is net of 
all applicable deductions and downward ad jus tments. The 
rate is effective if filed pursuant to appl icable stat¬ 
utes and regulations and (as to FPC rates schedules) per¬ 
mitted by the Commission to become effective. 

Columns (e) and (f) - General Servi ces Administra¬ 
tion location code designations are to be used to desig¬ 
nate the state and county where the gas is received. 
Where gas is received in more than one county, use the 
code designation for the county having the largest vol¬ 
ume and by footnote list the other counties involved. 

) Column (g) - List the assigned Commission rate 
schedule number or small producer certificate docket 
number. Us* the designation *NJ" in Column (g) to ind¬ 
icate non-jurisdictional purchases. 

Column (h) - In some cases, two or more lines will 
be required to report a purchase, as when two or more 
rates are being paid under the same contract, or when 
purchases under the same rate schedule are charged to 
more than one account. If for such reasons the producer 
rate schedule or non-junsdict ional purchase contract 
appears on more than one line, enter a numerical code 
(selected by the respondent) in Column (h) to so indi¬ 
cate. Once established, the same numerical suffix is 
to be used for all subsequen t-year repor1 1 ng of t he pur¬ 
chase. If the purchase was permanently discontinued 
during the reporting year, so indicate by an asterisk 
(*) in Column (h). Column (h) is to be used also,to 
enter any Commission assigned letter rate schedule suf¬ 
fix (e.g. R.S. No. 22A). 

Column (i) - Show date of th* gas purchase con¬ 
tract. If gas is purchased under a renegotiated con¬ 
tract, show the date of the original contract and the 
and the date of the renegotiated contract on the follow¬ 
ing line in brackets. If haw acreage ia dedicated by 
reification of an existing contract show the date of 
th* ratification, rather than th* date of th* original 
contract. If gas is being sold from a different reser¬ 
voir than the oriamal dedicated acreage pursuant to 
Section 2-56 (f) \ 2 ) of the Commission's Rule* of 
Practice and Procedure, place the l*tter"A" after th* 
contract date. 

Column ( |) - Show, for each purchase, th* ap¬ 
proximate 6tu per cubic foot, determined in accord¬ 
ance with the definition in Item No. 7 of the Gen¬ 
eral Instructions for FPC For* 2. 

Column (k) - State the volume of purchased gas as 
finally measured for purpose of determining the amount 
payable for the gas. Include current year receipts of 
make-up gas that was paid for in prior years. 

Column (l) - Stats the dollar amount (omit cents) 
paid and previously paid for the volumes of gas shown 
•n Column (k). 

Column (m) - State the average cost per Mcf to the 
nearest hundredth of a cent. (Column (l) divided by 
Column (k) multiplied by 100.) 
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GAS PURCHASES (Accounts 800, 801, 802 , 803 , 8olt, 804.1 & 805 (Continued) 


L»n« 

Ho. 

Neae of Seller 

(Designate Associated Coapanies) 

(.) 

Naae of Producing 

Field or Gasoline Plant 

(*L 
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annual r...rt of . . .. T *‘ r tlifr<i.P»‘“0«'- }I. 19- 

GAS PURCHASES (Accounts 800, 801, 802, 803, 8o4,804.1 & 805 (Continued) 


Seller 

State 
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Rate 

Schedule 

Date of 
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&tu Per 
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Cost of Cat 
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Per Mcf 
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tsl 
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(d) 
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(e) 
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(f) 
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( 9 ) 

Suff IK 

(h) 
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(i) 
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Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

[PAP 5H5151/R36; FRL 945-5] 

SUBCHAPTER B—FOOD AND FOOD PRODUCTS 

PART 193—TOLERANCES FOR PESTI¬ 
CIDES IN FOOD ADMINISTERED BY 
THE ENVIRONMENTAL PROTEC¬ 
TION AGENCY 

SUBCHAPTER E—ANIMAL FEEDS, DRUGS, AND 
RELATED PRODUCTS 

PART 561—TOLERANCES FOR PESTI¬ 
CIDES IN ANIMAL FEEDS ADMINIS¬ 
TERED BY THE ENVIRONMENTAL 
PROTECTION AGENCY 

4 - Amino - 6 - (1,1 - dimethylethyl) 
- 3 - (methylthio) - 1,2,4 - triazin - 
5(4H) - one 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This rule amends 21 CFR 
193.25 and 561.41 by establishing food 
and feed additive tolerances for resi¬ 
dues of the herbicide 4-amino-6-(l,l-di- 
methylethyl) - 3 - (methylthio) - 1,2,4 - 
triazin-5(4//)-one in sugarcane molas¬ 
ses and sugarcane bagasse. The 
amendment to the regulations was re¬ 
quested by Mobay Chemical Corp. 
This rule establishes maximum per¬ 
missible levels for residues of the sub¬ 
ject herbicide in sugarcane molasses 
and sugarcane bagasse. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert Taylor, Product Man¬ 
ager (PM) 25, Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams, EPA, 401 M Street SW., 
Washington, D.C. 20460-202-426- 
2632. 

SUPPLEMENTARY INFORMATION: 
On November 9, 1976, notice was given 
(41 FR 49513) that Mobay Chemical 
Corp., Chemagro Agricultural Divi¬ 
sion. P.O. Box 4913, Hawthorn Road, 
Kansas City, Mo. 64120. had filed a pe¬ 
tition (FAP 5H5151) with the EPA. 
This petition proposed that 21 CFR 
193.25 and 561.41 be amended by es¬ 
tablishing a regulation permitting resi¬ 
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dues of the herbicide 4-amino-6-( 1,1-di¬ 
methylethyl) - 3 - (methylthio) - 1,2,4 - 
triazin-5(4//)-one and its triazinone 
metabolites on the commodity sugar¬ 
cane with tolerance limitations of 2 
parts per million (ppm) in sugarcane 
molasses and 0.5 ppm in sugarcane ba¬ 
gasse. No comments were received by 
the Agency in response to this notice 
of filing. 

The data submitted in the petition 
and other relevant material have been 
evaluated, and it is concluded that the 
pesticide can be safely used in the pre¬ 
scribed manner when such use is in ac¬ 
cordance with the label and labeling 
registered pursuant to the Federal In¬ 
secticide. Fungicide, and Rodenticide 
Act (FIFRA), as amended (86 Stat. 
973; 7 U.S.C. 136 et seq.). 

The toxicology data in support of 
the proposed tolerances included rat 
oral lethal dose (LD*>) studies, a domi¬ 
nant lethal mutagenicity test in mice 
(negative), teratogenicity tests in rats 
and rabbits (negative), a 2-year dog¬ 
feeding study with a no-observable- 
effect level (NOEL) of 300 ppm, and a 
three-generation rat reproduction 
study with an NOEL of 300 ppm. To¬ 
lerances have previously been estab¬ 
lished (40 CFR 180.332) on a variety of 
raw agricultural commodities at levels 
ranging from 7 ppm to 0.01 ppm, in¬ 
cluding sugarcane at 0.1 ppm, estab¬ 
lished in the Federal Register of No¬ 
vember 28, 1975 (40 FR 55349). Food 
additive tolerances (21 CFR 193.25) 
have also been established in pro¬ 
cessed potatoes at 3 ppm and sugar¬ 
cane molasses at 0.3 ppm. A feed addi¬ 
tive tolerance has been established (21 
CFR 561.41) in sugarcane molasses at 
0.3 ppm. These tolerances do not 
exceed the acceptable daily intake 
(ADI) of 0.15 milligram (mg)/kilogram 
(kg) body weight (bw)/day based on 
the 2-year rat-feeding studies with an 
NOEL of 300 ppm and a 100-fold 
safety factor. Together, these toler¬ 
ances represent a theoretical maximal 
residue contribution (TMRC) of about 
0.22 mg/day. which is 2.5 percent of 
the maximal permissible intake (MPI), 
which is 9 mg/day for a 60-kg man. 

There are no additional data re¬ 
quired, the metabolism of the pesti¬ 
cide is adequately understood, and no 
regulations are pending against con¬ 
tinued registration of the pesticide, 
which is considered useful for the pur¬ 
pose for which the tolerances are 
being sought. 

The established tolerances for resi¬ 
dues in eggs, milk, meat, or poultry, 
are adequate to cover secondary resi¬ 
dues resulting from the proposed uses 
as delineated in 40 CFR 180.6(a)(2). 
Therefore, the regulation is being es¬ 
tablished as proposed. 
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Any person adversely affected by 
this regulation may, on or before Sep¬ 
tember 13. 1978, file written objections 
with the Hearing Clerk. EPA, Room 
M-3708, 401 M Street SW.. Washing¬ 
ton, D.C. • 20460. Such objections 
should be submitted in quintuplicate 
and specify the provisions of the regu¬ 
lation deemed to be objectionable and 
the grounds for the objections. If a 
hearing is requested, the objections 
must state the issues for the hearing. 
A hearing will be granted if the objec¬ 
tions are supported by the grounds le¬ 
gally sufficient to justify the relief 
sought. 

Effective on August 14, 1978, part 
561 is amended as set forth below. 

(Sec. 408(d)(2) of the Federal Food. Drug, 
and Cosmetic Act (21 U.S.C. 346a(dX2)).) 

Dated: August 7. 1978. 

Douglas D. Campt, 
Acting Deputy Assistant Admin¬ 
istrator for Pesticide Pro¬ 
grams . 

1. Part 193, subpart A, § 193.25, is 
amended as follows: 

§193.25 [Amended] 

Section 193.25 4-amino-6-( 1,1-di¬ 
methylethyl) - 3 - (methylthio) - 1,2,4 - 
triazin-5(4/f)-one is amended by 
changing “0.3 part per million” to read 
“2 parts per million” in the last para¬ 
graph. 

2. Section 561.41 is revised by (a) re¬ 
formatting the section into a columnar 
listing, (b) increasing the tolerance of 
0.3 ppm in sugarcane molasses to 2 
ppm. and (c) alphabetically inserting 
the tolerance of 0.5 ppm in sugarcane 
bagasse, as follows: 

§ 561.41 4-amino-6-O.l-dimethylethyl)-3- 
(methylthio )-l ,2,4-triazin-5( 4H )-one. 

Tolerances are established for com¬ 
bined residues of the herbicide 4- 
amino - 6 - (1,1 - dimethylethyl) - 3 - 
(methylthio) - 1,2,4 - triazin - 5(4 H) - 
one and its triazinone metabolites in 
or on the following processed feeds 
when present therein as a result of the 
application of the herbicide to growing 
sugarcane: 


Feed: Parts per 

million 

Sugarcane bagasse____0.5 

Sugarcane molasses .. 2 


[FR Doc. 78-22509 Filed 8-11-78; 8:45 am] 
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Title 24—Housing and Urban 
Development 

CHAPTER X—FEDERAL INSURANCE 
ADMINISTRATION, DEPARTMENT 
OF HOUSING AND URBAN DEVEL¬ 
OPMENT 

SUBCHAPTER B—NATIONAL FLOOD 
INSURANCE PROGRAM 

[Docket No. FI-3012] 

PART 1920—PROCEDURE OF MAP 
AMENDMENT CORRECTION 

Letter of Map Amendment for the 
County of Prince Georges, Md. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the county of 
Prince Georges, Md. It has been deter¬ 
mined by FIA, after acquiring addi¬ 
tional flood information and after fur¬ 
ther technical review of the flood in¬ 
surance rate map for the county of 
Prince Georges, Md., that certain 
property is not within the special 
flood hazard area. This map amend¬ 
ment, by establishing that the subject 
property is not within the special 
flood hazard area, removes the re¬ 
quirement to purchase flood insurance 
for that property as a condition of 
Federal or federally related financial 
assistance for construction or acquisi¬ 
tion purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator, Office of Flood In¬ 
surance, Room 5270, 451 Seventh 
Street SW. f Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same year. The premium 
refund may be obtained through the 
insurance agent or broker who sold 
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the policy, or from the national flood 
insurance program (NFIP) at: P.O. 
Box 34294, Bethesda, Md. 20034, 
phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 

Map number H & I 245208A panel 
13, published on June 29, 1977, in 42 
FR 33215, indicates that Lot 12, Uni¬ 
versity View, Prince Georges County, 
Md., as recorded in plat book 39, plat 
99, in the Office of Land Records of 
Prince Georges County, Md.. is within 
the special flood hazard area. 

Map number H & I 245208A panel 13 
is hereby corrected to reflect that the 
above property is not within the spe¬ 
cial flood hazard area identified on 
August 20, 1976. The property is in 
zone C. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.8.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator (43 FR 7719).) 

Issued: July 17, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-22557 FUed 8-11-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE OF MAP 
AMENDMENT CORRECTION 

Letter of Map Amendment for the 
Township of Wayne, N.J. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the township 
of Wayne, N.J. It has been determined 
by FIA, after acquiring additional 
flood information and after further 
technical review of the flood insurance 
rate map for the township of Wayne, 
N.J., that certain property is not 
within the special flood hazard area. 
This map amendment, by establishing 
that the subject property is not within 
the special flood hazard area, removes 
the requirement to purchase flood in¬ 
surance for that property as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator, Office of Flood In¬ 


surance, Room 5270, 451 Seventh 
Street SW.. Washington. D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same year. The premium 
refund may be obtained through the 
insurance agent or broker who sold 
the policy, or from the national flood 
insurance program (NFIP) at: P.O. 
Box 34294, Bethesda, Md. 20034, 
phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 

Map No. H&I 345327A panel 02, pub¬ 
lished on June 29, 1977, in 42 FR 
33224, indicates that lots 34 through 
38. block Z, Lionshead Lake, Wayne. 
N.J., as recorded in the deed, deed 
book W93, page 460, in the Office of 
the Register of Passaic County. N.J., 
are within the special flood hazard 
areas. 

Map. No. H&I 345327A panel 02 is 
hereby corrected to reflect that the 
structure located on the above proper¬ 
ty is not within the special flood 
hazard area identified on February 20. 
1973. The structure is in zone C. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: August 2. 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-22558 Filed 8-11-78; 8:45 am] 


[4210-01] 

(Docket No. FI-3012] 

PART 1920—PROCEDURE OF MAP 
AMENDMENT CORRECTION 

Letter of Map Amendment for the 
Township of Wayne, N.J. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
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maps identifying special flood hazard 
areas. This list included the township 
of Wayne. N.J. It has been determined 
by PIA. after acquiring additional 
flood information and after further 
technical review of the flood insurance 
rate map for the township of Wayne. 
N.J., that certain property is not 
within the special flood hazard area. 
This map amendment, by establishing 
that the subject property is not within 
the special flood hazard area, removes 
the requirement to purchase flood in¬ 
surance for that property as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 

Administrator. Office of Flood In¬ 
surance. Room 5270, 451 Seventh 

Street SW., Washington, D.C. 20410, 

202-755-5581 or toll-free line 800- 

424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same year. The premium 
refund may be obtained through the 
insurance agent or broker who sold 
the policy, or from the national flood 
insurance program (NFIP) at: P.O. 
Box 34294, Bethesda, Md. 20034, 
Phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 

Map No. H&I 345327A panel 02. pub¬ 
lished on June 29. 1977, in 42 FR 
33224, indicates that lots 1, 2, 3. and 
4B, block Z. Lionshead Lake. Wayne, 
N.J., as recorded in the deed, deed 
book S93, page 435, in the Office of 
the Register of Passaic County. N.J., 
are within the special flood hazard 
area. 

Map No. H&I 345327A panel 02 is 
hereby corrected to reflect that the 
existing structures located on the 
above property are not within the spe¬ 
cial flood hazard area identified on 
February 20, 1973. The structures are 
in zone C. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective Janurary 28, 1969 (33 
FR 17804, November 28. 1968), as amended 
<42 U.S.C. 4001-4128): and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 
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Issued: August 2, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-22559 Filed 8-11-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE OF MAP 
AMENDMENT CORRECTION 

Letter of Mop Amendment for the 
Village of East Aurora, N.Y. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD, 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the village of 
East Aurora, N.Y. It has been deter¬ 
mined by FIA, after acquiring addi¬ 
tional flood information and after fur¬ 
ther technical review of the flood in¬ 
surance rate map for the village of 
East Aurora. N.Y.. that certain proper¬ 
ty is not within the special flood 
hazard area. This map amendment, by 
establishing that the subject property 
is not within the special flood hazard 
area, removes the requirement to pur¬ 
chase flood insurance for that proper¬ 
ty as a condition of Federal or federal¬ 
ly related financial assistance for con¬ 
struction or acquisition purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator, Office of Flood In¬ 
surance, Room 5270, 451 Seventh 
Street SW.. Washington. D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner 4nay 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same year. The premium 
refund may be obtained through the 
insurance agent or broker who sold 
the policy, or from the national flood 
insurance program (NFIP) at: P.O. 
Box 34294, Bethesda, Md. 20034. 
phone 800-638-6620. 
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The map amendments listed below 
are in accordance with § 1920.7(b): 

Map No. H&I 365335A panel 01, pub¬ 
lished on June 29. 1977, in 42 FR 
33225, indicates that subdivision lot 3 
located on North Street. East Aurora, 
N.Y., and shown on the map filed in 
the Office of the Clerk of Erie County, 
N.Y., under cover No. 1486, is within 
the special flood hazard area. 

Map No. H&I 365335A panel 01 is 
hereby corrected to reflect that the 
above property is not within the spe¬ 
cial flood hazard area identified on 
December 5, 1975. The property is in 
zone B. 

(National Flood Insurance Act of 1968 (title 
XIII of housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28. 1968). as amended 
(42 U.S.C. 4001-4128): and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, (43 FR 7719).) 

Issued: August 2, 1978. 

Gloria M. Jimenez. 

Federal Insurance Administrator. 

[FR Doc. 78-22560 Filed 8-11-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the 
City of Stillwater, Okla. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the city of 
Stillwater, Okla. It has been deter¬ 
mined by FIA, after acquiring addi¬ 
tional flood information and after fur¬ 
ther technical review of the flood in¬ 
surance rate map for the city of Still¬ 
water, Okla., that certain property is 
not within the special flood hazard 
area. This map amendment, by estab¬ 
lishing that the subject property is not 
within the special flood hazard area, 
removes the requirement to purchase 
flood insurance for that property as a 
condition of Federal or federally relat¬ 
ed financial assistance for construc¬ 
tion or acquisition purposes. 

EFFECTIVE DATE: August 14. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator. Office of Flood In¬ 
surance, Room 5270. 451 Seventh 
Street SW.. Washington, D.C. 20410. 
202-755-5581 or toll-free line 800- 
424-8872. 
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SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same policy year. The pre¬ 
mium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the na¬ 
tional flood insurance program (NFIP) 
at: P.O. Box 34294, Bethesda, Md. 
20034. phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 

Map No. H&I 405380A panel 05, pub¬ 
lished on June 29, 1977, in 42 FR 
33226 indicates that lot 9, block 10, 
third section of the Lakeview addition 
to Stillwater. Okla., as recorded in 
Book 135 Miscellaneous, page 87, in 
the office of the County Clerk, Payne 
County, Okla., is within the special 
flood hazard area. 

Map No, H&I 405380A panel 05 is 
hereby corrected to reflect that the 
existing structure on the above prop¬ 
erty is not within the special flood 
hazard area identified on January 9, 
1976. The structure is in zone C. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28. 1968), as amended 
<42 U.S.C. 4001-4128); and the Secretary’s 
delegation of authority to Federal Insur¬ 
ance Administrator (43 FR 7719).) 

Issued: June 20, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-22561 Filed 8-11-78; 8:45 am] 


[4210-01] 

[Docket No. FI-30121 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the 
City of Tulsa, Okla. 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the city of 
Tulsa. Okla. It has been determined 
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by FIA. after acquiring additional 
flood information and after further 
technical review' of the flood insurance 
rate map for the city of Tulsa, Okla., 
that certain property is not within the 
special flood hazard area. This map 
amendment, by establishing that the 
subject property is not within the spe¬ 
cial flood hazard area, removes the re¬ 
quirement to purchase flood insurance 
for that property as a condition of 
Federal or federally related financial 
assistance for construction or acquisi¬ 
tion purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator. Office of Flood In¬ 
surance, Room 5270, 451 Seventh 
Street SW„ Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to w'aive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same policy year. The pre¬ 
mium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the na¬ 
tional flood insurance program (NFIP) 
at: The National Flood Insurance Pro¬ 
gram, P.O. Box 34924, Bethesda, Md. 
20034, phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 

Map No. H&I 405381B panel 84, pub¬ 
lished on June 29. 1977, in 42 FR 
33226, indicates that the northern 210 
feet of lot 17. block 2, East 11th Park 
Subdivision, located at 10532, 10608 
and 10616 East 7th Street, Tulsa, as 
recorded in book 3559, pages 568 and 
569, and book 4219, page 1225, in the 
office of the Clerk of Tulsa County, 
Okla., are within the special flood 

orAa 

Map No. H&I 405381B panel 84 is 
hereby corrected to reflect that the 
existing structure on the above prop¬ 
erty is not within the special flood 
hazard area identified on July 30, 
1976. The structure is in zone C. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968). effective January 28. 1969 (33 
FR 17804. November 28. 1968). as amended; 
42 U.S.C. 4001-4128; and Secretary's delega¬ 
tion of authority to Federal Insurance Ad¬ 
ministrator. 43 FR 7719.) 


Issued: June 20, 1978. 

Gloria M. Jimenez. 
Federal Insurance Administrator. 

[FR Doc. 78-22562 Filed 8-11-78; 8:45 am) 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the 
City of Tulsa, Okla. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the city of 
Tulsa, Okla. It has been determined 
by FIA, after acquiring additional 
flood information and after further 
technical review of the flood insurance 
rate map for the city of Tulsa, Okla., 
that certain property is not within the 
special flood hazard area. This map 
amendment, by establishing that the 
subject property is not within the spe¬ 
cial flood hazard area, removes the re¬ 
quirement to purchase flood insurance 
for that property as a condition of 
Federal or federally related financial 
assistance for construction or acquis- 
tion purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator, Office of Flood In¬ 
surance, Room 5270, 451 Seventh 
Street SW., Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same policy year. The pre¬ 
mium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the na¬ 
tional flood insurance program (NFIP) 
at: The National Flood Insurance Pro¬ 
gram, P.O. Box 34294, Bethesda, Md. 
20034, phone 800-638-6620. 
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The map amendments listed below 
are in accordance with § 1920.7(b): 

Map No. H&I405381B panel 92, pub¬ 
lished on June 29, 1977, in 42 FR 
33226. indicates that lot 6. block 2, 
Voight addition, located at 2140 South 
Columbia Avenue, Tulsa, as recorded 
in book 2755, page 594, in the office of 
the Clerk of Tulsa County, Okla., is 
within the special flood hazard area. 

Map No. H&I405381B panel 92 is 
hereby corrected to reflect the above 
property is not within the special 
flood hazard area identified on July 
30. 1976. The property is in zone B. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28. 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary's delega¬ 
tion of authority to Federal Insurance Ad¬ 
ministrator. 43 FR 7719.) 

Issued: June 20, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator . 

[FR Doc. 78-22563 Filed 8-11-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the 
City of Tulsa, Okla. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the city of 
Tulsa, Okla. It has been determined 
by FIA, after acquiring additional 
flood information and after further 
technical review of the flood insurance 
rate map for the city of Tulsa, Okla. 
that certain property is not within the 
special flood hazard area. This map 
amendment, by establishing that the 
subject property is not within the spe¬ 
cial flood hazard area, removes the re¬ 
quirement to purchase flood insurance 
for that property as a condition of 
Federal or federally related financial 
assistance for construction or acquisi¬ 
tion purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 
Administrator. Office of Flood In¬ 
surance, Room 5270, 451 Seventh 
Street SW.. Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 
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SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same policy year. The pre¬ 
mium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the na¬ 
tional flood insurance program (NFIP) 
at: The National Flood Insurance Pro¬ 
gram, P.O. Box 34294, Bethesda, Md. 
20034. phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 
map No. H&I 405381B, panel 142, pub¬ 
lished on June 29, 1977, in 42 FR 
33226, indicates that lot 2, block 10. 
Kirkdale Addition, Tulsa, as recorded 
on plat No. 2694, in the office of the 
County Clerk, Tulsa County, Okla., is 
within the special flood hazard area. 

Map No. H&I 405381B, panel 142 is 
hereby corrected to reflect the above 
property is not within the special 
flood hazard area identified on July 
30, 1976. The property is in zone B. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28. 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: August 1, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-22564 Filed 8-11-78; 8:45 am) 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the 
City of Tulsa, Okla. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the city of 
Tulsa, Okla. It has been determined 
by FIA. after acquiring additional 
flood information and after further 
technical review of the flood insurance 
rate map for the city of Tulsa, Okla., 
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that certain property is not within the 
special flood hazard area. This map 
amendment, by establishing that the 
subject property is not within the spe¬ 
cial flood hazard area, removes the re¬ 
quirement to purchase flood insurance 
for that property as a condition of 
Federal or federally related financial 
assistance for construction or acquisi¬ 
tion purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krimm, Assistant 

Administrator. Office of Flood In¬ 
surance, Room 5270, 451 Seventh 

Street SW., Washington, D.C. 20410. 

202-755-5581, or toll-free line 800- 

424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage orf the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same policy year. The pre¬ 
mium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the na¬ 
tional flood insurance program (NFIP) 
at: The National Flood Insurance Pro¬ 
gram, P.O. Box 34294, Bethesda, Md. 
20034, phone 800-638-6620. 

The map amendments listed below 
are in accordance with § 1920.7(b): 
map No. H&I 405381B, panel 85, pub¬ 
lished on June 29. 1977,* in 42 FR 
33226, indicates that lots 11, 12, and 
13, block 1, as shown on the water 
main plan, being a portion of 70-36- 
acre tract located southwest of the in¬ 
tersection of East Admiral Place and 
South 129th East Avenue, Tulsa, as 
described in book 3637, pages 303 
through 305, in the office of the Clerk 
of Tulsa County. Okla.. are within the 
special flood hazard area. 

Map No. H&I 405381B, panel 85. is 
hereby corrected to reflect the above 
property is not within the special 
flood hazard area identified on July 
30. 1976. The property is in zone B. 

(National Flood Insurance Act of 1968 (Title 
Xin of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary's dele¬ 
gation of authority to Federal Insurance 
Administrator. 43 FR 7719.) 
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Issued: August 2, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-22565 Filed 8-11-78; 8:45 am] 


[4210-01] 

[Docket No. FI-3012] 

PART 1920—PROCEDURE FOR MAP 
CORRECTION 

Letter of Map Amendment for the 
City of Tulsa, Okla. 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: The Federal Insurance 
Administrator published a list of com¬ 
munities for which the Federal Insur¬ 
ance Administration (FIA) published 
maps identifying special flood hazard 
areas. This list included the city of 
Tulsa, Okla. It has been determined 
by FIA. after acquiring additional 
flood information and after further 
technical review of the flood insurance 
rate map for the city of Tulsa, Okla., 
that certain property is not within the 
special flood hazard area. This map 
amendment, by establishing that the 
subject property is not within the spe¬ 
cial flood hazard area, removes the re¬ 
quirement to purchase flood insurance 
for that property as a condition of 
Federal or federally related financial 
assistance for construction or acquisi¬ 
tion purposes. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard W. Krirnm, Assistant 
Administrator. Office of Flood In¬ 
surance. Room 5270, 451 Seventh 
Street SW.. Washington, D.C. 20410, 
202-755-5581 or toll-free line 800- 
424-8872. 

SUPPLEMENTARY INFORMATION: 
If a property owner was required to 
purchase flood insurance as a condi¬ 
tion of Federal or federally related fi¬ 
nancial assistance for construction or 
acquisition purposes, and the lender 
now agrees to waive the property 
owner from maintaining flood insur¬ 
ance coverage on the basis of this map 
amendment, the property owner may 
obtain a full refund of the premium 
paid for the current policy year, pro¬ 
vided that no claim is pending or has 
been paid on the policy in question 
during the same policy year. The pre¬ 
mium refund may be obtained 
through the insurance agent or broker 
who sold the policy, or from the na¬ 
tional flood insurance program (NFIP) 
at: The National Flood Insurance Pro¬ 
gram, P.O. Box 34294. Bethesda, Md. 
20034, phone 800-638-6620. 
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The map amendments listed below 
are in accordance with § 1920.7(b): 
map No. H&I 40538 IB, panel 140, pub¬ 
lished on June 29. 1977, in 42 FR 
33226, indicates that lot 1, block 3. 
Rockwood Hills Manor, Tulsa, as re¬ 
corded in book 4178, page 616, in the 
office of the Clerk of Tulsa County, 
Okla.. is within the special flood 
hazard area. 

Map No. H&I 405381B, panel 140, is 
hereby corrected to reflect the above 
property is not within the special 
flood hazard area identified on July 
30, 1976. The property is in zone C. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28. 1968), as amended 
(42 U.S.C. 4001-4128); and Secretary’s dele¬ 
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.) 

Issued: July 19,1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

(FR Doc. 78-22566 Filed 8-11-78; 8:45 am] 


[4830-01] 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 
SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A—INCOME TAX 

[T.D. 7558; LR-94-78] 

PART 7—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
REFORM ACT OF 1976 

Election To Exclude From Carryover 
Basis Property Personal and 
Household Effects 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Temporary regulations. 

SUMMARY: This document provides 
temporary regulations for executors of 
estates of decedents who die after De¬ 
cember 31, 1976. Changes were made 
in the applicable tax law by the Tax 
Reform Act of 1976. The regulations 
provide instructions on how to exclude 
from the new carryover basis provi¬ 
sions up to $10,000 worth of personal 
and household effects. 

DATE: The regulations generally 
apply to estates of persons dying after 
December 31, 1976. 

FOR FURTHER INFORMATION 
CONTACT: 

William D. Gibbs of the Legislation 
and Regulations Division, Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 


NW., Washington. D.C. 20224 (At¬ 
tention: CC:LR*.T). 202-566-3287 
(Not a toll-free number). 

Background 

This document contains temporary 
regulations relating to the exclusion 
from the term “carryover basis proper¬ 
ty” of up to $10,000 worth of personal 
and household effects. This exclusion 
is contained in section 1023(b)(3) of 
the Internal Revenue Code of 1954, as 
added by section 2005(a)(2) of the Tax 
Reform Act of 1976 (Pub. L. 94-455, 90 
Stat. 1872). 

The temporary regulations provided 
by this document will remain in effect 
until superseded by final regulations 
on this subject. 

Exclusion of Personal and House¬ 
hold Effects From Carryover 
Basis Property 

Section 1023(b)(3) of the code pro¬ 
vides that an executor may exclude 
from carryover basis property up to 
$10,000 worth of personal and house¬ 
hold effects of a decedent. 

The regulations define the term 
“personal and household effects”, 
show how and when the election is to 
be made, and show what is to be done 
in a case where it is determined that a 
piece of excluded property had a dif¬ 
ferent value than the value originally 
listed by the executor. 

“Personal and household effects” 
are defined to mean those pieces of 
property that were held by the dece¬ 
dent for personal use rather than for 
use in a trade or business or invest¬ 
ment purposes. 

An election is made by the execu¬ 
tor’s giving the distributee of excluded 
property in writing a description of 
the property, the fair market value of 
the property as of the applicable valu¬ 
ation date, a statement that the prop¬ 
erty is not carryover basis property, 
and a notice that the beneficiary 
should keep this information as part 
of permanent records. 

An election under this section is ir¬ 
revocable except in one particular cir¬ 
cumstance described in the regulation. 

Drafting Information 

The principal author of this regula¬ 
tion was William D. Gibbs of the Leg¬ 
islation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal Rev¬ 
enue Service and Treasury Depart¬ 
ment participated in developing the 
regulation, both on matters of sub¬ 
stance and style. 
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Waiver of Certain Procedural Re¬ 
quirements of Proposed Treasury 

Directive 

A determination has been made by 
one of the undersigned, Jerome Kurtz, 
Commissioner of Internal Revenue, 
that there is an immediate need for 
guidance to the public in order to 
allow executors to make the election 
provided by section 1023(b)(3). Be¬ 
cause of the immediate need for such 
guidance, compliance with the proce¬ 
dural requirements of paragraphs 8 
through 13 of the proposed Treasury 
directive, relating to improving regula¬ 
tions (43 FR 22319), would be imprac¬ 
tical, and, therefore, these require¬ 
ments have not been followed. 

Adoption of Amendments to the 
Regulations 

Accordingly, the temporary income 
tax regulations under the Tax Reform 
Act of 1976 (26 CFR Part 7) are 
amended by adding the following new 
section in the appropriate place: 

§ 7.1023(b)(3)-1 Exclusion of certain per¬ 
sonal and household effects from car¬ 
ryover basis treatment 

(a) In general In the case of the 
estate of a decedent dying after De¬ 
cember 31. 1976, the executor (as de¬ 
fined in section 2203) may elect to ex¬ 
clude from the determination of basis, 
as provided in section 1023(a), certain 
property included in the decedent's 
gross estate which, in the hands of the 
decedent at the time of his death or 
transfer prior to death, was a personal 
or household effect. The basis of this 
excluded property will be the fair 
market value of the property on the 
date of the decedent's death or. if the 
decedent’s executor so elects as pro¬ 
vided in § 20.2032-l(b), on the alter¬ 
nate valuation date described in sec¬ 
tion 2032. 

(b) Limitation. The fair market 
value of all assets excluded from the 
term “carryover basis property” as 
provided in this section may not 
exceed $10,000 with respect to any de¬ 
cedent. 

(c) Personal and household effects. 

(1) For purposes of this section, the 
phrase “personal or household effect” 
means a piece of property that was 
held by the decedent for personal use 
rather than for use in a trade or busi¬ 
ness or investment purposes. 

(2) If the executor selects a personal 
or household effect not owned by the 
decedent at the time of his death, the 
time for deciding whether such prop¬ 
erty is a personal or household effect 
in the hands of the decedent is the 
time of transfer by the decedent. 

(d) Manner and effect of making 
election (1) An executor shall make 
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an election under this section by 
giving the distributee of each piece of 
property to which the election applies 
a notice in writing which includes— 

(1) A description of the property: 

(ii) The fair market value of the 
property at the date of death of the 
decedent (or alternate valuation date, 
if elected); 

(iii) A statement that the property is 
not carryover basis property: and 

(iv) A statement that the distributee 
should keep this information as part 
of permanent records. 

The requirements of this paragraph 
may be met by listing together pieces 
of property none of which has a fair 
market value in excess of $100 at the 
applicable valuation date and all of 
which are related in function or use, 
e.g., furniture—$500, dishes—$250. 

(2) The executor’s election and des¬ 
ignation of property under this section 
is irrevocable except in the following 
circumstances. If a subsequent adjust¬ 
ment in value causes the aggregate 
value of designated properties to 
exceed $10,000, the executor must 
revise his election to keep the sum of 
the fair market values of the designat¬ 
ed property below $10,000. The revised 
designation must be made among the 
properties designated in the initial 
election, and any property which is no 
longer designated becomes carryover 
basis property. 

(e) Time of making election. The 
election permitted by this section 
must be made by the later of— 

(1) (i) In the case of an executor who 
is required to file an estate tax return, 
the due date (including extensions) of 
the return. 

(ii) In the case of an executor who is 
not required to file an estate tax 
return, 9 months from the date of the 
death of the decedent, or 

(2) December 31. 1978. 

(f) Subsequent adjustments to value 
of excluded property. In the event sub¬ 
sequent adjustments are made to the 
fair market value as of the applicable 
valuation date of any piece of ex¬ 
cluded property, whether by reason of 
an adjustment resulting from an ex¬ 
amination of the estate tax return or 
otherwise, the executor shall, within 3 
months of a determination (or an 
agreement following the examination 
of a return) of such adjustments— 

(1) Provide to the distributee of each 
piece of excluded property affected by 
such adjustments the information set 
forth in paragraph (d). recomputed as 
required by these adjustments, 

(2) Inform the distributee of any 
property which was previously ex¬ 
cluded but is now carryover basis prop¬ 
erty that the property is carryover 
basis property, and 
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(3) Give the distributee of property 
described in subparagraph (2) of this 
paragraph the information required 
under section 6039A. 

(g) Illustration. The provisions of 
this section may be illustrated by the 
following example: 

Example. A decedent dies on December 31. 
1981, and the executor elects to exclude the 
following personal and household effects 
from carryover basis property: 


Fair 

Asset market 

value 


Clothing. $2,000 

Furniture......3.000 

Automobile. 4.000 

Painting... 1.000 


On examination of the estate tax return, 
it is determined that the painting had an 
actual fair market value of $3,000. Thus, the 
total value of the Items initially designated 
as excluded from carryover basis property is 
now $12,000. The executor may continue to 
treat the painting as excluded from car¬ 
ryover basis property. However, in order to 
remain below the $10,000 limitation, the ex¬ 
ecutor must then select, from among the 
assets initially designated, items aggregating 
at least $2,000 in value (for example, the 
clothing) and treat the items so selected as 
carryover basis property. 

(h) Effective date. This section is ef¬ 
fective with respect to decedents dying 
after December 31, 1976. 

There is a need for immediate guid¬ 
ance with respect to the provisions 
contained in this Treasury decision. 
For this reason, it is found impractica¬ 
ble to issue it with notice and public 
procedure under subsection (b) of sec¬ 
tion 553 of Title 5 of the United States 
Code or subject to the effective date 
limitation of subsection (d) of that sec¬ 
tion. 

This Treasury decision is issued 
under the authority contained in sec¬ 
tions 7805 and 1023(b)(3) of the Inter¬ 
nal Revenue Code of 1954 (68A Stat. 
917. 90 Stat. 1873; 26 U.S.C. 7805, 1023 
(b)(3)). 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: August 2. 1978. 

Donald C. Lubick, 

Assistant Secretary 
of the Treasury. 

[FR Doc. 78-22632 Filed 8-11-78; 8:45 am) 
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[1505-01] 

Title 32—National Defense 

CHAPTER V—DEPARTMENT OF THE 
ARMY 

[AR 290-51 

PART 553—ARMY NATIONAL 
CEMETERIES 

Arlington National Cemetery; Eligibil¬ 
ity for Inurnment of Cremated Re¬ 
mains in Columbarium 

Correction 

In FR Doc. 78-21996 appearing at 
page 35043 in the issue for Tuesday. 
August 8, 1978, in the Further Infor¬ 
mation Contact paragraph, “Lt. 
Comdr. Ellsworth S. Clarke” should 
read “Lt. Colonel Ellsworth S. 
Clarke.” 


16560-01] 

Title 40—Protection of Environment 
CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY „ 
SUBCHAPTER C—AIR PROGRAMS 

[FRL 946-1] 

PART 55—ENERGY RELATED 
AUTHORITY 

Delayed Compliance Order for the Chesapeake 
Corporation of Virginia 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: This notice announces 
that the Environmental Protection 
Agency (EPA) is issuing an adminstra- 
tive order to the Chesapeake Corp. of 
Virginia requiring its boiler number 8 
at West Point, Va. to achieve compli¬ 
ance with air pollution requirements 
under the Virginia State implementa¬ 
tion plan by June 30, 1980. 

EFFECTIVE DATE: August 14, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Bernard E. Turlinski, Regional 
Energy Coordinator, U.S. Environ¬ 
mental Protection Agency. Region 
III, Sixth and Walnut Streets. Phila¬ 
delphia, Pa. 19106. 215-597-8176. 

SUPPLEMENTARY INFORMATION: 
EPA has developed an administrative 
order which is being issued under sec¬ 
tion 113(d)(5) of the Clean Air Act 
(the act). 42 U.S.C. 7491 et. seq., to the 
Chesapeake Corp. of Virginia requir¬ 
ing its boiler number 8 at West Point, 
Va. to achieve compliance with Virgin¬ 
ia State Air Pollution Control Board, 
section IV. rules 2 and 3 of the Virgin¬ 
ia State implementation plan by June 
30. 1980. This order requires that the 
Chesapeake Corp. install control 
equipment according to the schedule 
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set forth below, prescribes interim 
emission reduction requirements, 
specifies emission limitations, coal pol¬ 
lutant characteristics, and requires 
monitoring and reporting of air qual¬ 
ity and air pollutant emissions data. 
Compliance with the terms of the 
order precludes any further enforce¬ 
ment by EPA under section 113 of the 
act and any citizens suits under sec¬ 
tion 304 of the act against the source 
for violations of the Virginia State im¬ 
plementation plan provisions covered 
by the order. 

The entire contents of the order 
were proposed in the Federal Regis¬ 
ter on April 10, 1978 (43 FR 14973). In 
this notice EPA invited the public to 
submit written comments and requests 
for a public hearing ‘ as to whether 
EPA should issue the order. 

Comments were offered only by the 
Chesapeake Corp. of Virginia which, 
for the most part, were suggested 
wording changes for purposes of clar¬ 
ity to minimize any future misunder¬ 
standings between EPA and the 
Chesapeake Corp. Changes to the pro¬ 
posed dates governing long-term coal 
contracts and submittal of these con¬ 
tracts to EPA for approval were sug¬ 
gested by Chesapeake Corp. as a result 
of the recent coal strike and unsettling 
effects of market conditions. The EPA 
agrees that these changes are reason¬ 
able and will not affect the company’s 
overall ability to comply with the 
order in the most expeditious manner. 
Therefore, the dates of March 1, 1978, 
for entering into long-term coal con¬ 
tracts and March 11, 1978, for the sub¬ 
mittal of these contracts to EPA, have 
been changed to December 31, 1978 
and January 10, 1979, respectively. 

As indicated in the proposed notice 
of April 10, 1978, regulations promul¬ 
gated in 40 CFR Part 55 under the au¬ 
thority of section 119 of the act, as in 
effect prior to the amendments of 
August 1977, are being revised to re¬ 
flect this statutory change. Any exten¬ 
sions to be granted under the new au¬ 
thority of section 113(d)(5) will be pro¬ 
mulgated in part 55. Because of the 
shorter time period necessary for pro¬ 
mulgation of a delayed compliance 
order (DCO) as compared to the time 
necessary for revision of the regula¬ 
tions under 40 CFR Part 55, this order 
for the Chesapeake Corp. is promul¬ 
gated under part 55 prior to the publi¬ 
cation of the revised regulations. 

One major change that the Clean 
Air Act Amendments of 1977 have had 
on implementation of the Energy 
Supply and Environmental Coordina¬ 
tion Act is that written concurrence of 
the Governor of the appropriate State 
must be obtained on any date EPA 
proposes to certify to the Department 
of Energy as the earliest date a pro¬ 
hibited source can convert to coal in 
compliance with applicable air pollu¬ 


tion requirements. This concurrence 
was requested of the Honorable John 
N. Dalton, Governor of the Common¬ 
wealth of Virginia, and was received 
on May 30, 1978. 

Therefore, based upon the request 
by the Chesapeake Corp., the EPA’s 
findings, and the written concurrence 
from Governor John N. Dalton, this 
order is hereby issued. In addition, 
this order is being made effective im¬ 
mediately since no purpose would be 
served by delaying its effective date. 

(42 U.S.C. 7413(d).) 

Dated: August 8, 1978. 

Douglas M. Costler, 
Administrator. 

Part 55 of Chapter I. Title 40 of the 
Code of Federal Regulations is amend¬ 
ed by adding a new subpart W as fol¬ 
lows: 

Subpart VV—Virginia 

§ 55.970 Delayed compliance order. 

The Administrator hereby issues a 
delayed compliance order to the 
Chesapeake Corp. of Virginia, West 
Point Plant, Boiler No. 8, West Point. 
Va. (the source), upon the following 
conditions: 

(a) Primary standard conditions. 
The source shall not burn coal which 
results in the emissions of particulate 
matter in excess of 3.9 pounds of par¬ 
ticulate per million Btu high heating 
value fuel input in accordance with 
the following schedule of compliance: 

(1) During the period of the order s 
effectiveness, the Chesapeake Corp. 
shall operate and maintain the exist¬ 
ing particulate collector to insure a 
minimum removal efficiency of 60 per 
cent at total capacity, and shall not 
burn coal with an ash content exceed¬ 
ing 12 percent and a heating value of 
less than 12.500 Btu’s per pound. 

(2) Within 30 days of receipt of this 
order, the Chesapeake Corp. shall 
submit a proposal for a complete air 
quality monitoring network to be set 
up by the source as required by sub- 
paragraph (VIHAXI). 

(3) Within 90 days after receiving 
EPA approval of the proposed net¬ 
work. the Chesapeake Corp. shall com¬ 
plete installation and begin operation 
of the air quality monitoring network. 

(4) Within 90 days of receipt of this 
order, the Chesapeake Corp. shall 
submit for EPA approval the methods, 
procedures and devices the company 
intends to use to obtain the informa¬ 
tion required by subparagraph 
(VIXB). 

(b) Plan for compliance with section 

IV, rules 2 and 3. The source shall 
comply with section IV, rule 2 (effec¬ 
tive date: March 17, 1972) and rule 3 
(effective date: March 17, 1972: 

amended August 11, 1972) of the Com¬ 
monwealth of Virginia in accordance 
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with the following increments of com¬ 
pliance: 

(1) Completed—Enter into contracts 
for particulate emissions controls and 
other equipment necessary for final 
compliance. 

(2) Completed—Submit for approval 
to the Director of the EPA Region III 
Air and Hazardous Materials Division 
(hereinafter referred to as the Direc¬ 
tor), contracts for continuous particu¬ 
late emission reduction systems and 
other equipment necessary for final 
compliance. 

(3) March 31. 1979—Initiate onsite 
construction or installation of continu¬ 
ous particulate control systems. 

(4) February 28. 1980—Complete 

onsite construction or installation of 
continuous particulate control sys¬ 
tems. 

(5) June 30, 1980—Perform emission 
tests in accordance with 40 CFR part 
60 and submit reports demonstrating 
final compliance with the regulations 
of the Commonwealth of Virginia, sec¬ 
tion IV, rules 2 and 3. 

(c) Interim requirements . The source 
shall comply with the following inter¬ 
im requirements prior to achieving 
compliance with section IV, rules 2 
and 3 of the Commonwealth of Virgin¬ 
ia. 

(1) Not later than December 31, 
1978—Enter into contracts for long¬ 
term supplies of coal. 

(2) Not later than January 10. 1979— 
(or 10 days after signing long-term 
coal contracts, whichever is earlier). 
Submit for approval to the Director 
such long-term coal contracts and all 
information concerning the kinds of 
coal which the Chesapeake Corp. 
found available and an explanation of 
the reasons behind any decision to 
reject a contract for available coal 
with characteristics better than the se¬ 
lected coal. 

(3) Within 60 days of commencing 
the use of coal in boiler No. 8, the 
Chesapeake Corp. shall perform 
source testing for particulate emis¬ 
sions using EPA method 5 as specified 
in appendix A of part 60, title 40 of 
the Code of Federal Regulations, as 
amended. The Chesapeake Corp. shall 
perform such tests in a manner pre¬ 
scribed by EPA region III and shall 
provide the Regional Energy Coordin¬ 
ator a minimum of 15 days written 
notice prior to conducting such tests. 
The Chesapeake Corp. shall provide a 
complete report containing all infor¬ 
mation pertinent to the performance 
and results of the stack tests within 30 
days of completing such tests. 

(4) Within 60 days of installation of 
the continuous opacity monitor re¬ 
quired, the Chesapeake Corp. shall 
conduct a performance specification 
te,st (PST) in accordance with per¬ 
formance specification 1, appendix B 
of part 60, title 40 of the Code of Fed¬ 


eral Regulations. The Chesapeake 
Corp. shall notify the Regional Energy 
Coordinator of the date on which the 
PST will be conducted at least 30 days 
prior to such date. 

(5) Within 45 days of the PST. the 
Chesapeake Corp. shall submit a com¬ 
plete report containing all information 
pertinent to the PST to the Regional 
Energy Coordinator/ 

(6) The Chesapeake Corp. shall keep 
monthly records of air quality data 
and air pollution emissions and shall 
be submitted within 15 days of the end 
of each calendar month. These records 
shall detail daily emissions for all fuel- 
burning units and shall include: 

(i) Fuel consumption for each day of 
the preceding month. 

(ii) Analysis of the fuel consumed 
during each week to include sulfur 
content, ash content and high heating 
value. 

(iii) For the stack serving boiler No. 
8, a record of the hourly measurement 
of opacity acquired by means of a con¬ 
tinuous opacity monitoring device. 

(7) The Chesapeake Corp. shall 

notify the Director of any exceedances 
of the national primary ambient air 
quality standards within 72 hours of 
the collection of such data. 

(8) The Chesapeake Corp. shall 

notify the Director within 10 days 

after each incremental requirement 
has been satisfied, or within 10 days 
after the final date set for achieving 
each such requirement, if such re¬ 

quirement has not been achieved. 

(d) Violation of any requirement of 
this order shall result in one or more 
of the following actions: 

(1) Enforcement of such require¬ 
ment pursuant to subsection 113 (a), 
(b), or (c) of the Act, including possi¬ 
ble judicial action for an injunction 
and/or penalties and in appropriate 
cases, criminal prosecution. 

(2) Revocation of this order, after 
notice and opportunity for a public 
hearing, and subsequent enforcement 
of the Virginia State implementation 
plan. 

(3) If such violation occurs on or 
after July 1, 1979, notice of noncompli¬ 
ance and subsequent action pursuant 
to section 120 of the Act. 

(e) Nothing herein shall affect the 
responsibility of the Chesapeake Corp. 
to comply with State. local, or other 
Federal regulations. 

The entire order is hereby refer¬ 
enced. Any terms or conditions ap¬ 
pearing in the order and not contained 
herein does not excuse compliance by 
Chesapeake Corp. 

[FR Doc. 78-22548 Filed 8-11-78; 8:45 am] 


[6560-01] 

SUBCHAPTER E—PESTICIDE PROGRAMS 

[PP 6E1815/R145A; FRL 945-4] 

PART 180—tolerances and ex¬ 
emptions FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COM¬ 
MODITIES 

0,0-diethyl-0-(2-isopropyl-6-methyl- 
4-pyrimidinyl) phosphorothioate; 
Correction 

AGENCY: Office of Pesticide Pro¬ 
grams. Environmental Protection 
Agency (EPA). 

ACTION: Correction. 

SUMMARY: This document corrects a 
final rule that appeared at 43 FR 
26310 in the Federal Register of 
Monday, June 19, 1978 (FR Doc. 78- 
16853). 

EFFECTIVE DATE: August 14. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia Critchlow, Registration 
Division (WH-567). Office of Pesti¬ 
cide Programs, EPA, 401 M Street 
SW.. Washington, D.C. 20460-202- 
755-2516. 

SUPPLEMENTARY INFORMATION: 
In Federal Register document 78- 
16853 appearing at page 26310 in the 
issue of June 19, 1978, the item coffee 
beans at 0.2 part per million was inad¬ 
vertently omitted from the table 
during the reformatting process. 
Therefore. § 180.153 is corrected by al¬ 
phabetically inserting coffee beans at 
0.2 ppm in the table to read as follows: 

§ 180.153 O.O-diethyl 0-( 2-isopropyl- 6- 
methyl-i-pyrimidinyI)phosphoro- 
thioate; tolerances for residues. 

• • • • • 

Commodity: parts per million 


Coffee beans_______ o.2 


(Sec. 408(e) of the Federal Food. Drug, and 
Cosmetic Act (21 U.S.C. 346a(e)).) 

Dated: August 7. 1978. 

Douglas D. Campt. 
Acting Deputy Assistant Admin¬ 
istrator for Pesticide Pro¬ 
grams . 

[FR Doc. 78-22508 Filed 8-11-78; 8:45 am] 
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[6712-01] 

Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

[BC Docket No. 78-115; RM-2992] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Station In Grand Island, 
Nebr.; Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Report and order. 

SUMMARY: Action taken herein as¬ 
signs a third FM channel to Grand 
Island. Nebr. An additional FM station 
can bring first and second FM sendee 
as well as second nighttime aural 
broadcast service to additional areas. 

EFFECTIVE DATE: September 14. 
1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: August 1, 1978. 

Released: August 8, 1978. 

By the Chief, Broadcast Bureau: 

1. The Commission here considers a 
proposal for the assignment of class C 
FM channel 299 to Grand Island, 
Nebr., as that community’s third FM 
assignment. This proceeding was initi¬ 
ated by a notice of proposed rulemak¬ 
ing, adopted March 27, 1978, 43 FR 
14088, based on a petition filed by 
KMMJ, Inc. (“petitioner”), licensee of 
daytime-only AM station KMMJ, 
Grand Island, Nebr. Comments were 
filed by petitioner in which it reaf¬ 
firmed its intent to apply for the 
channel, if assigned. 

2. Grand Island (pop. 31,269), seat of 
Hall County (pop. 42,851) 1 is located 
approximately 97 kilometers (60 miles) 
west of Lincoln. Nebr. It is served lo¬ 
cally by two FM stations (both class 
C): KEGI-FM (channel 243) and 
KROA (channel 239); one full-time 
AM station (KRGI) and one AM day¬ 
time-only station (KMMJ), licensed to 
petitioner. 

3. The station proposed to be operat¬ 
ed by petitioner would provide first 
FM service and second nighttime aural 
service to 38 persons in a 13 square ki¬ 
lometer (5 square miles) area and a 


‘Population figures are taken from the 
1970 U.S. Census. 
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second FM service to 985 persons in a 
230 square kilometer (88 square miles) 
area. 2 No first nighttime aural service 
would be provided. Petitioner has 
shown that the six communities 3 in 
the precluded area with over 2,500 
population have alternate channels 
available to them for assignment 
should the need arise. 

4. Petitioner asserts that there has 
been a 21.5 percent increase in the 
population of Grand Island and a 19.8 
percent increase in the population of 
Hall County between 1960 and 1970. 
Petitioner adds that Grand Island is 
the principal community in a fast 
growing retail trade zone which the 
1977 Editor and Publisher Market 
Guide estimates at 104,000 persons. It 
claims that the large rural audience 
which exists beyond Grand Island 
would welcome an additional voice, es¬ 
pecially an FM station operating full 
time. 

5. We have carefully considered the 
record in this proceeding and conclude 
that it would be in the public interest 
to assign channel 299 to Grand Island, 
Nebr. Ordinarily, the Commission’s 
FM assignment criteria would limit 
the number of assignments to a com¬ 
munity the size of Grand Island to one 
or two channels. However, there have 
been cases when this limitation on the 
number of assignments has been re¬ 
laxed. As stated in Fresno , California, 
38 FCC 2d 525 (1972), they “are a 
guide and not an immutable stand¬ 
ard.” In the present case, a showing 
has been made that the proposed as¬ 
signment could bring a first and 
second FM service as well as a second 
nighttime aural service to areas and 
populations which are now unserved 
or underserved. Also, petitioner has 
show that other FM channels are 
available for assigment to the pre¬ 
cluded communities of over 2.500 pop¬ 
ulation which have no commercial FM 
assignments. Thus, the proposed as¬ 
signment to Grand Island can be made 
without depriving any other communi¬ 
ty of an FM channel. With these facts 
in mind we believe an additional as¬ 
signment to this growing community is 
warranted. 

6. Accordingly, pursuant to authori¬ 
ty contained in sections 4(i), 5(d)(1), 
303 (g) and (r) and 307(b) of the Com¬ 
munications Act of 1934, as amended, 
and section 0.281 of the Commission’s 
rules and regulations, it is ordered, 
that effective September 14, 1978, the 
FM table of assignments (section 
73.202(b) of the rules) is amended with 
respect to the community listed below: 


*To insure the fact that the station would 
provide this service, we will require it to 
employ the necessary facilities (100 kW 
ERP and 450 feet above average terrain, or 
equivalent). 

’Nebraska: Minden (pop. 6,669), Cozad 
(4,219), Central City (2,803); Kansas: Norton 

(3.627) . Smith Center (2.989), Plainville 

(2.627) . 


City and Channel No. 

Grand Island, Nebr.. 239, 243, 299. 4 

7. It is further ordered, that this 
proceeding is terminated. 

Federal Communications 
Commission, 

Wallace E. Johnson. 

Chief, Broadcast Bureau. 
[FR Doc. 78-22607 Filed 8-11-78; 8:45 am] 


[3510-22] 

Title 50—Wildlife and Fisheries 

CHAPTER VI—FISHERY CONSERVA¬ 
TION AND MANAGEMENT, NA¬ 
TIONAL OCEANIC AND ATMOS¬ 
PHERIC ADMINISTRATION, DE¬ 
PARTMENT OF COMMERCE 

PART 611—FOREIGN FISHING 

Trawl Fishery of the Washington, 
Oregon, and California Region 
Regulations 

AGENCY: National Oceanic and At¬ 
mospheric Administration/Commerce. 

ACTION: Final rule. 

SUMMARY: This document amends 
the total allowable level of foreign 
fishing (TALFF) for Pacific hake in 
the fishery conservation zone off the 
Washington, Oregon, and California 
coasts, by making available increased 
amounts of Pacific hake for allocation 
by the Department of State to those 
foreign nations participating in that 
fishery. 

EFFECTIVE DATE: August 9, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Donald R. Johnson, Regional Direc¬ 
tor. Northwest Region, National 
Marine Fisheries Service, 1700 West- 
lake Avenue North, Seattle. Wash. 
98109, telephone 206-442-7575. 

SUPPLEMENTARY INFORMATION: 
On Febraury 10, 1977, a preliminary 
fishery management plan (PMP) pre¬ 
pared by the Secretary of Commerce 
was published in the Federal Register 
(42 FR 8578). The PMP established 
conservation and management meas¬ 
ures for the foreign trawl fisheries of 
the Washington, Oregon, and Califor¬ 
nia region under authority of section 
201(g) of the Fishery Conservation 
and Management Act, 16 U.S.C. 1801 
et seq. (FCMA). The PMP was subse¬ 
quently amended on November 30, 
1977 (42 FR 60945). 

Section 611.20(c), table I of the for¬ 
eign fishing regulations published on 


4 Any application for this channel must 
specify an effective radiated pow’er of 100 
kW and antenna height of 137 meters (450 
feet) above average terrain or equivalent. 
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November 28, 1977 (42 FR 60682), pro¬ 
vides for a review of U.S. capacity in 
this fishery on July 31. That review 
has been made, and the estimated U.S. 
harvest has been reduced by 31,000 
metric tons primarily because the pro¬ 
posed U.S.-foreign joint ventures in¬ 
volving U.S. fishermen were post¬ 
poned. 

The optimum yield remains constant 
but the reduction in U.S. capacity of 
31.000 metric tons means that 31,000 
metric tons can be added to the total 
allowable level of foreign fishing 
(TALFF). 

This midseason reassessment of U.S. 
harvesting capacity was discussed in a 
supplemental environmental impact 
statement made available for public 
comment in November . 1977 (42 FR 
60945). No comments on this matter 
were received. Also, the proposed real- 
location was discussed at the Pacific 
Fishery Management Council meet¬ 
ings in June and July. There were no 
comments made which were adverse to 
the proposal, and it was unanimously 
approved by the Council on July 14, 
1978. 

On August 4, 1978, proposed rule- 
making and an amendment to the 
PMP entitled “Trawl Fishery of the 
Washington, Oregon, California 
Region,’* as amended in 42 FR 8578, 
were published (43 FR 34510). No 
Comments were received. 

The Assistant Administrator for 
Fisheries has determined that: 

1. This action does not require the 
preparation of an economic impact 
analysis under Executive Orders 11821 
and 11949. and OMB Circular A-107; 

2. This action does not require a reg¬ 
ulatory impact analysis; and 

3. This action comes within the for¬ 
eign affairs exemption of the Adminis¬ 
trative Procedure Act. 

The Assistant Adminfstrator has ap¬ 
proved this document pursuant to del¬ 
egation of authority from the Secre¬ 
tary. 

Signed in Washington, D.C., this 9th 
day of August, 1978. 

Winfred H. Meibohm, 
Associate Director, National 
Marine Fisheries Service . 

50 CFR 611.20 is amended by revis¬ 
ing table 1 of paragraph (c) as follow's: 
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§611.20 Total allowable level of foreign fishing. 

(c) The following table lists the TALFF's by species and ocean areas 
for 1978: 


Table I 


Species code Species 


Revised 

Ocean area TALFF U.S. capacity 

(metric review date 
tons) 


212.. 

..... Butterf ish.«... 

Northwest Atlantic. 

4,000 

27.400 

45.400 
500 

•46.800 

19.000 

23.500 

‘90 

105.-. 

.Hake, red. 

104. 

.Hake, silver... 

.do. 

309. 

.Herring, river.. 


499. 

.Other Finfish, Atlantic. 

do 

502. 

504. 

.Squid, long-flnned. 

«... Squid, short-finned. 

.do. 

...... do 

002 and 003....... 

.Flounders. Including 

yellow fin sole. 

Northeast Pacific 
(California, Oregon, and 
Washington). 

009.. 

.Hake. Pacific....—. 

.do... 

120.000 

4.000 

‘710 

010. 

.... Mackerel, jack.. 

.do. 

011 and 012_... 

.... Rockfishes, Including 
Pacific ocean perch. 

.do—.-. 

007. 

-. Sablefish.. 

.do____.. 

•90 

099.. 

.... Other species____ 

.do. 

•445 

006....... 

.... Cod, Pacific.... 

Gulf of Alaska.-. 

*16,980 


002 and 003 . 

. Flounders. Including 
yellowfin sole. 

. Mackerel. Atka -.... 

.do . 

4* - *— ►—» tsj 

6 to «— CO J* -j 03 

■111 ill! § 

008 .. 

. do. .. 

Oil . .. 

. Perch. Pacific ocean.. 

.do. 

005.. . "" 

. Pollock . 

......do . 

012 .. 

. Rockfishes, other than 
Pacific ocean perch. 
Sablefish .. 

... do 

007 _ 

.. do-... .-. 

001 .. 

. Squid ... 

.do 

099 . 

. Other species ... 

.do . 

006 __ 

. Cod. Pacific .. 

Aleutians and Bering Sea .... 
.do 

003 . 

. Flounders, other than 

139.000 

8.670 

24.800 

21.500 

950.000 

1.500 

*2,400 

3.000 

106.000 

10,000 

Reserved 

93.600 

*2.000 

014 ..- 

yellowfin sole. 

. Herring, Pacific . 

......do.......— .—..... w 

008.. 

. Mackerel, Atka. 

. Perch. Pacific ocean. 

.—.do.—. 

.do... 

Oil .-.. 

oos 

. Pollock. 


007. 

. Sablefish.-. 

Aleutians. 

007.. 

006. 

. Sablefish. 

. Snails (meats). 

Bering Sea...-. 

.do..........,. 

002.......... 

- Sole, yellowfin.. 

. Squid... 

AllMltiane anrt Dnplna Qa, 

001. 

niLUUalu aJlQ DC ring oPa .... 

.do... 

017 and 018......._* 

. Tanner crab. 

.do...„ 

099. 

. Other species.. 

. ... (In 

080. 081, and 099. 

Armorhead. alfonsins, 
Western Pacific and 
other groundfish. 

Western Pacific. 


June 15 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

July 31 


Do. 

Do. 

Do. 


Do. 

Do. 

Mar. 31 
June 30 
Aug. 31 
Oct. 31 
Do. 


Do. 

Do. 

Do. 

Do. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

July 31 


'Incidental catch only. 

Comprised of: (1) 4,800 ml for directed longiine and trap fishery, and (2) 3.200 mt for incidental catch 
in trawl fishery. 

’Does not Include an additional amount held in reserve equivalent to 20 percent of the OY. 

•Does not Include 1.500 mt held in reserve. 

’The TALFF for armorheads. alfonslns. and other groundfish resources is subject to additional restric¬ 
tions on total effort by foreign fishing vessels. No more than 50 vessel days of trawling and 50 vessel days 
of bottom longlining will be allowed in this fishery. 

CFR Doc. 78-22512 Filed 8-11-78: 8:45 am) 
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_ proposed rules _ 

This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuance of rules ond regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules 


[3410-02] 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
17 CFR Port 1004] 

[Docket No. AO-160-A54] 

MILK IN THE MIDDLE ATLANTIC MARKETING 
AREA 

Decision on Proposed Amendments to 
Marketing Agreement and to Order 

AGENCY: Agricultural Marketing 
Service, USD A. 

ACTION: Proposed rule. 

SUMMARY: This final decision pro¬ 
vides for the continuation of the pres¬ 
ent method of pricing class I milk 
under the Middle Atlantic Federal 
milk order. Industry proposals that 
would establish “bracketed" pricing 
and lower the class I differential are 
not adopted. The decision also would 
modify the requirements for pooling a 
distributing plant, and would increase 
the number of day's milk production 
of a producer that may be diverted 
monthly to nonpool plants as pooled 
milk during the months of September 
through February. These changes are 
adopted in response to changed mar¬ 
keting conditions. The changes adopt¬ 
ed in this decision are based on indus¬ 
try proposals considered at a hearing 
held in October 1977. Cooperative as¬ 
sociations will be polled to determine 
whether producers favor the issuance 
of the proposed amended order. 

FOR FURTHER INFORMATION 
CONTACT: 

Martin J. Dunn, Marketing Special¬ 
ist, Dairy Division, Agricultural Mar¬ 
keting Service, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
202-447-7311. 

SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 

Notice of hearing issued September 
1, 1977, published September 8. 1977 
(42 FR 45001). 

Recommended decision issued April 
21, 1978, published April 27, 1978 (43 
FR 17950). 

Extension of time for filing excep¬ 
tions issued May 11. 1978, published 
May 16, 1978 (43 FR 21004). 

A public hearing was held upon pro¬ 
posed amendments to the marketing 
agreement and the order regulating 


the handling of milk in the Middle At¬ 
lantic marketing area. The hearing 
was held, pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
et seq.), and the applicable rules of 
practice (7 CFR Part 900), at Philade- 
phia. Pa., on October 4-7, 1977, pursu¬ 
ant to notice thereof. 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
therof, the Acting Deputy Administra¬ 
tor, Program Operations, on April 21, 
1978, filed with the Hearing Clerk, 
U.S. Department of Agriculture, his 
recommended decision containing 
notice of the opportunity to file writ¬ 
ten exceptions thereto. 

The material issues, findings, and 
conclusions, rulings, and general find¬ 
ings of the recommended decision are 
hereby approved and adopted and are 
set forth in full herein, subject to the 
following modifications: 

1. Under issue 1(b), “Bracketed pric¬ 
ing": Two paragraph are added after 
paragraph 12; five paragraphs are 
added after paragraph 17; two para¬ 
graphs are added after paragraph 21; 
three paragraphs are added after para¬ 
graph 27; two paragraphs are added 
after paragraph 33; and eight para¬ 
graphs are added at the end of the dis¬ 
cussion. 

2. Under issue 1(c), “Class I differen¬ 
tial": Three paragraphs are added 
after paragraph 8; two paragraphs are 
added after paragraph 19; a paragraph 
is added after paragraph 20; a para¬ 
graph is added after paragraph 21; 
paragraph 23 is revised and three 
paragraphs are added thereafter; 
three paragraphs are added after para¬ 
graph 28; a paragraph is added after 
paragraph 29; four paragraphs are 
added after paragraph 33; paragraph 
34 is revised; and seven paragraphs are 
added after paragraph 35. 

3. Under issue 2(a) “Total class I dis¬ 
position": Four paragraphs are added 
after paragraph 12; and two para¬ 
graphs are added after paragraph 16. 

4. Under issue 2(b) “In-area class I 
disposition": Two paragraphs are 
added after paragraph 14; two para¬ 
graphs are added after paragraph 15; 
two paragraphs are added after para¬ 
graph 16; two paragraphs are added 
after paragraph 17; a paragraph is 
added after paragraph 20; a paragraph 
is added after paragraph 26; and two 
paragraphs are added at the end of 
the discussion. 


5. Under issue 3 “Diversion provi¬ 
sions." paragraph 6 is revised. 

6. Under issue 3(a) “Elimination of 
diversion limits": Two paragraphs are 
added after paragraph 2; and three 
paragraphs are added after paragraph 
12 . 

The material issues on the record of 
the hearing relate to: 

1. Class I price: (a) Continuation of 
the present formula, (b) bracketed 
pricing, and (c) class I differential. 

2. Pooling standards for distributing 
plants: (a) Total class I disposition, 
and (b) in-area route disposition. 

3. Diversion provisions. 

Findings and Conclusions 

The following findings and conclu¬ 
sions on the material issues are based 
on evidence presented at the hearing 
and the record thereof: 

1. Class I price. The present method 
of computing the class I price should 
be continued. The order should not 
provide for bracketed pricing, and the 
present class I differential of $2.78 
should not be reduced. 

The class I price issue in this pro¬ 
ceeding stemmed from an October 4, 
1976, order of the U.S. District Court 
for the Eastern District of Pennsylva¬ 
nia in Abbott* Dairies Division of 
Fairmont Foods , Inc. v. Butz, follow¬ 
ing three decisions by the court, as re¬ 
ported at 351 F. Supp. 561 (E.D. Pa. 
1972); 389 F. Supp. 1 (E.D. Pa. 1975); 
and 421 F. Supp. 415 (E.D. Pa. 1976). 
The court concluded that the failure 
of the Secretary in his decision of 
August 20, 1969 (34 FR 13601) to 
adopt bracketed pricing in connection 
with the adoption of the Minnesota- 
Wisconsin formula for order No. 4 was 
unsupported by substantial record evi¬ 
dence. The court ordered that “the 
Secretary of Agriculture shall convene 
a hearing to consider what milk pric¬ 
ing method shall be applicable to 
order No. 4. The Secretary shall allow 
all interested parties to submit pricing 
proposals and appropriate evidence 
and thereafter, using his discretion, 
may refuse to adopt any pricing order 
or may adopt any proposal supported 
by substantial record evidence. The 
Secretary may not, however, by refus¬ 
ing to act, retain the present pricing 
system in order No. 4." 

Three proposals concerning class I 
pricing were published in the hearing 
notice that was issued in response to 
the court’s directive. One proposal 
would continue the method now pro- 
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vided in the order for pricing class I 
milk. Under the proposal, price 
changes would stem only from 
changes in the basic formula price 
(the Minnesota-Wisconsin price). A 
second proposal would provide a 
schedule of ''brackets'’ for changing 
the class I price in units of 20 cents 
per hundredweight. A third proposal 
would reduce the class I price at least 
$1 per hundredweight. The proposals 
are discussed herein as Issues 1 (a), 
(b). and (c), respectively. 

(a) Continuation of the present class 
I price formula. The order should con¬ 
tinue to provide that the class I price 
for the month shall be the basic for¬ 
mula price for the second preceding 
month plus $2.78. The basic formula 
price should continue to be the aver¬ 
age price per hundredweight for man¬ 
ufacturing grade milk, f.o.b. plants in 
Minnesota and Wisconsin, as reported 
by the Department for the month, ad¬ 
justed to a 3.5 percent butterfat basis 
and rounded to the nearest cent, as 
now provided by the order. 

A federation of five cooperatives 
that represent a substantial propor¬ 
tion of the producers supplying milk 
to the Middle Atlantic market pro¬ 
posed that the present method of com¬ 
puting the class I price be continued. 
At the hearing, proponent modified 
the proposal as discussed under issue 
1(c). In essence, however, the feder¬ 
ation supported the continuation of a 
class I price formula based on the 
basic formula price (Minnesota-Wis¬ 
consin price) of the second preceding 
month, plus a class I differential, and 
without provision for bracketing. 
Thus, changes in the class I price 
would continue to be determined 
solely by changes in the Minnesota- 
Wisconsin price. 

Continuation of the present class I 
price formula, without modification, 
was proposed by another cooperative, 
and, in a posthearing brief, an addi¬ 
tional cooperative supported the con¬ 
tinuation of this method of pricing 
class I milk. 

Currently, all Federal milk orders 
use the Minnesota-Wisconsin price (re¬ 
ferred to herein as the MW price) for 
the second preceding month as the 
basic formula price in each class I 
price formula to establish the class I 
price for the current month. 

Proponent cooperatives supported 
the continued use in order 4 of the 
basic formula price of the second pre¬ 
ceding month, plus a class I differen¬ 
tial, as an integral part of the method 
by which the Department implements 
a programwide basis for pricing cl&ss I 
milk. In their view, this method of 
pricing class I milk was appropriately 
developed as a Department policy in 
response to changing milk marketing 
conditions throughout the country, 


and to the statutory responsibilities 
vested in the Secretary. 

Proponents testified that the pro¬ 
gramwide method of pricing class I 
milk reflects, necessarily, the competi¬ 
tive conditions prevailing in the larg¬ 
est area of production and sale of 
manufacturing grade milk in the 
United States. Also, in their view, it 
provides a measure of the cost of alter¬ 
native supplies of milk, and coordi¬ 
nates changes in Federal order class I 
prices with changes in price measures 
established by the dairy price support 
program. 

A witness representing some of the 
proprietary handlers regulated by 
order 4 did not oppose the continued 
use of the MW price for the second 
preceding month as the basic formula 
price for order 4. However, the han¬ 
dlers, who distribute fluid milk pri¬ 
marily in the Philadelphia area seg¬ 
ment of the order 4 market, proposed 
a method for providing class I price 
changes that is different from that 
now provided by the class I price pro¬ 
visions of the order. This aspect of the 
proposal of the Philadelphia handler 
group (i.e. f bracketed pricing) is dis¬ 
cussed in connection with issue 1(b). 

Testimony presented by proponents 
established that over the years the 
focus of Federal milk orders has shift¬ 
ed. Proponent witnesses testified that 
in the earlier years of the Federal 
order program, milk markets essential¬ 
ly were local in character. Consequent¬ 
ly, the need for intermarket price co¬ 
ordination was not a prime considera¬ 
tion as it is under present milk mar¬ 
keting conditions. 

Proponents noted that the MW price 
series has not always been the method 
by which Federal order class I prices 
were changed. In the earlier days of 
the Federal order program, varying 
class I price provisions were provided 
that moved prices automatically and 
maintained some fixed relationship be¬ 
tween the price of class I milk and the 
value of milk for manufacturing pur¬ 
poses. 

Proponents cited formulas that 
changed prices based on dairy product 
prices or on manufacturing grade milk 
prices. Some orders, such as the pre¬ 
cursor of order 4, provided for an eco¬ 
nomic-type formula to change class I 
prices on the basis of such factors as 
feed prices, wages rates and other eco¬ 
nomic indices. This type of formula 
represented a divergence from the for¬ 
mulas based on milk and dairy product 
prices. However, since markets were 
essentially local in structure, as indi¬ 
cated by proponents, such divergence 
did not present problems in the oper¬ 
ation of the Federal order program as 
a whole. 

Proponents testified further that as 
technological improvements through¬ 
out the dairy industry occurred, milk 


markets became increasingly less local 
in character. By 1960, it became evi¬ 
dent, they said, that a more closely co¬ 
ordinated system of class I prices for 
the Federal order program was needed 
by which changes in supply-demand 
conditions for milk would be reflected 
simultaneously in all class I prices. 
Also, proponents indicated that it was 
necessary to give increasing weight to 
the cost at which milk supplies were 
available from sources outside a mar¬ 
ket's traditional (local) milkshed. 

Proponents testified that to meet 
the foregoing circumstances, the MW 
price series was developed by the De¬ 
partment and adopted as the basic 
mover of class I prices. In this regard, 
the record of this proceeding estab¬ 
lished that the Federal milk orders of 
the Northeast, including order 4, were 
among the last to be provided with 
such price coordination at the end of 
the 1960's. 

A witness for the five federated coo¬ 
peratives stated that at that time he 
testified for the federation in favor of 
retaining the earlier method of pricing 
milk that was provided prior to the 
substantial enlargement of the mar¬ 
keting area and scope of regulation 
that is now represented by order 4. 
However, the witness noted, the pro¬ 
ponent federation of producers now 
supports the programwide method of 
coordinating Federal order class I 
prices, including the present method 
of pricing class I milk under order 4. 

Proponent witnesses were united in 
the view that use of the MW price as 
the basic formula price has been and 
will continue to be an appropriate 
means of coordinating price changes 
among Federal orders because it is the 
best indicator available of changes in 
the overall supply and demand situa¬ 
tion for milk. Additionally, proponent 
witnesses testified that the MW price 
represents a measure (when appropri¬ 
ate class I differentials are added) of 
the cost of alternative supplies of 
milk. Proponents stated also that use 
of the MW price provides a means of 
coordinating changes in Federal order 
class I prices with changes in price 
measures established by the dairy 
price support program. 

The Economics, Statistics, and Coo¬ 
peratives Service (ESCS) of the U.S. 
Department of Agriculture publishes 
each month an estimate of the aver¬ 
age price received by farmers and the 
average milkfat test for milk of manu¬ 
facturing grade for the preceding 
month for the Minnesota-Wisconsin 
area. These States produce over half 
of the manufacturing grade milk mar¬ 
keted in the United States. The esti¬ 
mate relates only to manufacturing 
grade milk bought from farmers, and 
does not include grade A milk diverted 
to manufacturing uses. The estimate is 
for milk delivered in bulk tanks and in 
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cans f.o.b. plant or receiving station 
before hauling costs are deducted. It 
includes bulk tank, quantity, or other 
premiums paid to producers, but ex¬ 
cludes hauling subsidies. 

The price estimate for a given 
month is derived from two factors: (1) 
Estimated average price for the base 
month, which is the month preceding 
that to which the MW price estimate 
relates, and (2) estimate of change 
from the base month to the month to 
which the MW price estimate relates. 

The base-month price and fat test 
are determined from about 200 plants 
in Wisconsin and 120 in Minnesota. 
These plants buy about 60 percent of 
all manufacturing grade milk sold in 
the two States. Plants report total 
pounds of manfacturing grade milk re¬ 
ceived from producers, total pounds of 
milkfat in the milk, and total dollars 
paid to producers. 

The 320 plants in the base-month 
sample are well distributed geographi¬ 
cally over both States and represent 
all the major processing plants using 
manufacturing grade milk. At the end 
of the year, reports from all manufac¬ 
turing grade milk plants in each State 
indicate close agreement with the 
monthly prices derived from the 320 
plants. 

The estimate of change from the 
base month to the month to which the 
MW price estimate relates is derived 
from reports from a sample of 110 
plants selected in the two States (40 
plants in Minnesota and 70 in Wiscon¬ 
sin). The estimated price for each 
month on a hundredweight basis at 
the average milkfat test and on a 3.5 
percent basis is issued about the fifth 
of the following month by the Depart¬ 
ment. 

The MW price is representative of 
prices paid to farmers for more than 
half of the manufacturing grade milk 
sold in the United States, and reflects 
prices being paid farmers by proces¬ 
sors who are meeting the competitive 
test of the unregulated market. The 
prices paid at these manufacturing 
plants are particularly sensitive to 
changes in the national supply- 
demand relationship for milk. This 
characteristic makes the MW price 
valuable as a means of providing cur¬ 
rent and simultaneous price changes 
for Federal milk orders, including 
order 4. This has been accomplished 
by providing the MW price as the 
basic formula price in order 4. This 
should be continued without change. 

The use of the MW price series as 
the basic formula price of order 4 (and 
other Federal milk orders) not only re¬ 
flects competitive prices being paid for 
manufacturing grade milk, but also 
provides coordination with the price 
support program. A common objective 
of both programs is to provide an ade¬ 
quate supply of milk for the Nation. 


At the present time, about 66 percent 
of the milk marketed in the United 
States is regulated by Federal milk 
orders. 

Under the presently coordinated 
pricing system, the Secretary of Agri¬ 
culture can adjust support prices with 
the knowledge that the changes will 
be reflected in both the fluid and man¬ 
ufacturing segments of the dairy in¬ 
dustry. If supply prospects indicate 
that a milk price increase is needed, 
action can be taken under the price 
support program to increase prices 
and to encourage milk production by 
both grade A and manufacturing 
grade shippers. In the absence of co¬ 
ordination, and if overall supplies were 
short, the Secretary could not take 
such far-reaching action to assure an 
adequate supply of milk simply by 
raising the support price. Instead, he 
would need to consider separate action 
under the milk orders to provide the 
same incentive for all producers to 
provide the needed production in¬ 
crease. These considerations have re¬ 
sulted in the present coordination be¬ 
tween the two programs. 

If the class I price level is not estab¬ 
lished in a way which reflects price 
support adjustments and conditions in 
manufacturing milk markets, serious 
problems can develop. Class I prices 
could keep rising at a time when heavy 
milk supplies in the manufacturing in¬ 
dustry might require a reduction in 
the price support level. Rising class I 
prices under Federal orders could call 
forth unneeded supplies of milk which 
directly, or indirectly, could end up in 
the hands of the Commodity Credit 
Corporation and increase price sup¬ 
port costs. Also, the pressures on the 
price support program from the excess 
supplies being generated by the class I 
prices could result in an adverse 
impact on manufacturing grade milk 
producers. 

The basic Federal order pricing 
standard established by the Congress 
requires that prices be set at those 
levels necessary to assure an adequate 
supply of milk. Accordingly, class I 
prices under the orders must change 
promptly in response to changes in 
the supply and demand for milk. In¬ 
herent in the supply-demand standard 
of the act is the concept of prices to 
producers that are high enough to en¬ 
courage the maintenance of adequate 
resources in dairying so that over the 
long run consumers will be assured of 
an adequate supply of milk. 

Further, the coordination of class I 
price movements is needed throughout 
the Federal order system because milk 
can now move readily between and 
among Federal order markets. The 
class I price in one market frequently 
will be the alternative supply price for 
another market. Without price coordi¬ 
nation, even small disparities in the 


normal price relationships will encour¬ 
age uneconomic movement of milk and 
disruption of markets. Identical class I 
price changes in all orders is a neces¬ 
sary pricing feature under the Federal 
order system. 

The present price system under Fed¬ 
eral orders operates in such a way that 
it provides uniform price changes in 
all orders. This is accomplished by 
adding a specific differential directly 
to the MW price. The system evolved 
from the necessity to coordinate price 
changes within regions and also to 
provide coordination on an interre¬ 
gional basis. It is concluded that the 
present class I price formula of order 
4, which is an integral part of this co¬ 
ordinated pricing system, should be 
continued without change. 

(b) Bracketed pricing. The order 
should not provide for adjusting class 
I prices through the use of brackets. A 
group of Philadelphia area handlers 
who are regulated by order 4 proposed 
that the order be amended to include 
bracketed pricing, indexed to change 
class I prices in 20-cent units, or in 
such other units as the evidence may 
demonstrate to be appropriate. 

At the hearing, the proponents’ 
spokesman presented a specific pro¬ 
posal for bracketed pricing as a com¬ 
ponent of the class I price provisions 
of the order. Under the proposal, the 
present basic formula price would be 
continued. A schedule of price ranges 
or “brackets” would be provided. 
When the basic formula price (MW 
price) of the second preceding month 
changed sufficiently to fall within a 
new bracket, the order 4 class I price 
would change in units of 20 cents from 
one bracket to the next. 

For example, the MW price of $8.74 
for September 1977 would have been 
within the bracket of $8.71-$8.81 and a 
class I price of $11.63 for November 
1977 would have resulted. If the MW 
price for October 1977 had increased 
to $8.94, such price would have been in 
the next bracket, i.e., $8.91-$9.01, and 
would have yielded a 20-cent higher 
price of $11.83 for December 1977, as 
follows: 


Class l 

Bracket price 

$8.71 to $8.81- SU 63 

$8.91 to $9.01........ 1183 


If the October MW price had been 
$8.80 (within the same bracket), there 
would have been no price change. If 
the October MW price had been $8.83 
(in a “twilight” zone between brack¬ 
ets), there would have been no price 
change. 

The proposed schedule of class I 
prices would have been lowered 15 
cents per hundredweight by a further 
proposal of proponent, which is dis¬ 
cussed under issue 1(c). 

The spokesman stated that the 
Philadelphia segment of the present 
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Middle Atlantic market had a long his¬ 
tory of pricing class I milk on the basis 
of an economic-type formula that 
changed class I prices in set amounts, 
such as 20 cents per hundredweight. 
This method of changing class I prices 
was called bracketed pricing. Based on 
a hearing held in 1969, the Depart¬ 
ment denied the use of bracketed pric¬ 
ing for order 4 (then the Delaware 
Valley marketing area), which led to 
the litigation cited earlier. Proponents 
continue to advocate the use of brack¬ 
eted pricing for order 4, but in con¬ 
junction with the MW price, rather 
than with the economic-type formula 
with which bracketing was previously 
associated. 

In support of the proposal, the pro¬ 
ponents’ spokesman reiterated the rea¬ 
sons that were presented in support of 
bracketed pricing at the 1969 hearing. 
Stated briefly they are: 

(a) Bracketed pricing historically 
provided orderly marketing. 

(b) Small changes in price are not 
meaningful to producers and can be 
confusing to them. 

(c) Bracketed pricing results in less 
contraseasonal changes in the class I 

price. 

(d) Bracketed pricing, with its infre¬ 
quent price changes, results in market¬ 
ing stability without resulting in misa- 
lined prices between Federal orders. 

The handlers’ proposal was opposed 
by a cooperative association on the 
basis that it would hamper the appro¬ 
priate adjustment of order 4 class I 
prices to changes in manufacturing 
milk values and changes in class I 
prices in other Federal order markets. 
The cooperative’s spokesman stated 
that the resulting price misalinement 
would create economic stress from one 
market to another and lead to disrup¬ 
tive marketing conditions in the order 
4 region. 

A federation of five cooperatives rep¬ 
resenting a substantial proportion of 
the producers supplying the market 
also opposed the adoption of bracket¬ 
ed pricing. The spokesman for the fed¬ 
eration testified that previously (at 
the 1969 hearing) the federation had 
supported the continuation of the ear¬ 
lier method of pricing class 1 milk for 
order 4, including bracketed pricing. 
Since then, however, the federation 
has concluded from the operation of 
the class I price formula now provided 
by the order that the formula has pro¬ 
vided orderly marketing for producer 
milk, as intended by the act. 

The spokesman indicated that a pri¬ 
mary reason that producers wanted to 
maintain bracketed pricing in 1969 was 
to continue the historical method of 
pricing for the Philadelphia area. 
Since then, he claimed, producers 
have concluded that the historical ex¬ 
perience does not favor bracketed pric¬ 
ing over the present method of pricing 


because the present method also has 
resulted in an adequate supply of milk 
for the market as presently constitut¬ 
ed. 

The spokesman for the federation of 
cooperatives testified that marketing 
conditions for order 4 have changed 
substantially since the demise of 
bracketed pricing, and in ways that 
have diminished the utility of such 
pricing as a means of changing class I 
prices. He indicated that the feder¬ 
ation has concluded that the present, 
coordinated, programwide method of 
providing class I price changes is supe¬ 
rior under present marketing condi¬ 
tions to the much earlier method of 
bracketed pricing. 

It is observed that proponents of 
bracketed pricing comprise a group of 
seven Philadelphia handlers. None of 
the 56 other pool plant handlers serv¬ 
ing the rather extensive order 4 mar¬ 
keting area appeared at the hearing to 
support this change in the method of 
pricing class I milk. While this is not a 
reason for denying bracketed pricing, 
it reveals the relatively narrow base of 
support in the record of this proceed¬ 
ing for the proposal among order 4 
handlers. 

Proponents excepted to the preced¬ 
ing paragraph in the recommended de¬ 
cision on the grounds that it was mis¬ 
leading to comment on the relatively 
narrow base of support among order 4 
handlers for bracketed pricing. Propo¬ 
nents also claimed that the* observa¬ 
tion on handler support suggests that 
the formulation of an order is not 
based on hearing evidence regarding 
marketing conditions. 

It is merely noted in this regard that 
the observation on handler support re¬ 
lates to the later findings in the deci¬ 
sion that the scope of the market has 
changed markedly since a much earli¬ 
er time when a form of bracketed pric¬ 
ing w r as provided for the order 4 
market, which then comprised primar¬ 
ily Philadelphia and its environs. Also, 
the recommended decision stated ex¬ 
plicitly that the apparent lack of sup¬ 
port among handlers in the market 
was not a reason for denying bracket¬ 
ed pricing. 

Evaluation of the record evidence in 
this proceeding leads to the conclusion 
that proponents’ arguments are not 
valid, and bracketed pricing should 
not be adopted. Proponents' major 
points are discussed in the following 
sections (i) through (v). 

(i) The claim that bracketed pricing 
would not create price alinement prob¬ 
lems with other orders, and particular - 
ly with order 2 iNew York-New Jersey ). 
Proponents’ spokesman stated that if 
bracketed pricing had been provided 
for order 4 over the past 5 years, there 
would have been a greater degree of 
price alinement between order 4 and 
order 2 than has been the case. An ex¬ 


hibit introduced by proponent indicat¬ 
ed that over the 5-year period bracket¬ 
ed pricing would have increased the 
order 4 class I price level that actually 
prevailed under the present provisions 
an average of 6 cents per hundred¬ 
weight. Presumably, this would have 
reduced the competitive advantage 
that, in a 1976 proceeding for the 
order 2 market, order 4 handlers were 
found to have had in relation to cer¬ 
tain order 2 handlers. The implica¬ 
tions of the findings of that proceed¬ 
ing for this one are discussed under 
issue 1(c). It is concluded that the im¬ 
proved price alignment between order 
4 and order 2 that proponent claims 
would be achieved with bracketed pric¬ 
ing relates to marketing conditions 
and issues that were considered and 
resolved by the 1976 proceeding and 
the order 2 amendments that became 
effective November 1, 1977. 1 

The adoption of bracketed pricing, 
under prevailing marketing conditions, 
could result in the loss of a contract, 
such as a contract at a military instal¬ 
lation in New Jersey, if bracketed pric¬ 
ing resulted in substantial differences 
between the class I prices of order 4 
and order 2. There are substantial in¬ 
stitutional outlets for fluid milk in the 
Philadelphia metropolitan area that 
can be served by order 4 or order 2 
handlers. The ability to acquire such 
outlets could be affected by class I 
price differences which could result 
from bracketed pricing. A fraction of a 
cent a quart can mean success or fail¬ 
ure to a handler bidding on such con¬ 
tracts. The provision for bracketed 
pricing in order 4, alone among Feder¬ 
al milk orders, would not contribute to 
orderly marketing. Neither would it be 
in the interest of dairy farmers be¬ 
cause of the potential changes in class 
I sales among the markets as a result 
of price disparity caused by bracket¬ 
ing. 

If bracketed pricing were provided 
for order 4. the differences in class I 
prices that could result would be suffi¬ 
cient to create competitive problems 
for competing handlers regulated by 
the respective orders. This would be 
true even if the MW price continued 
to be the basic formula price for both 
orders. Bracketed pricing for order 4 
could prevent price changes in the 
MW price from being reflected in both 
orders simultaneously, as is now the 
case under the programwide method 
of pricing class I milk under Federal 
orders. 

For the months of January-Novem- 
ber 1977, the order 4 class I prices 
changed 11 times and ranged between 
$10.94 and $11.43, a difference of 49 
cents. For the same period, bracketed 
pricing would have provided three 
price changes, with the class I prices 
ranging between $11.03 and $11.63, a 


l 42 FR 52379. 


FEDERAL REGISTER, VOL 43, NO. 157-MONDAY, AUGUST 14, 1978 






35930 


PROPOSED RULES 


difference of 60 cents. The largest dif¬ 
ference in any one month between the 
announced order price and the pro¬ 
posed bracketed price was for May 
1977 when the bracketed price would 
have been 14 cents higher than the 
actual order 4 price. The testimony of 
this hearing is that a price discrepancy 
of that magnitude between orders can 
cause disorderly marketing conditions 
for handlers of the respective orders 
who compete with each other. This is 
amply demonstrated by the proposals 
discussed under issue 1(c). 

Proponents excepted to the forego¬ 
ing paragraph in the recommended de¬ 
cision on the grounds that bracketed 
pricing could result in price changes 
four or five times a year. Consequent¬ 
ly. it is claimed, no handler would 
move from one market to another for 
producer milk on any short-term inter- 
order price differences resulting from 
the use of bracketed pricing. 

The interorder price alinement prob¬ 
lem at issue is not a question of a han¬ 
dler moving from one market to an¬ 
other for producer milk. It is a prob¬ 
lem that would affect handlers’ fluid 
milk sales. A shift of class I sales be¬ 
tween markets is not based on the 
longer run considerations that would 
cause producers to shift from one 
market to another. Proponents’ wit¬ 
ness testified that a fraction of a cent 
a quart can mean success or failure to 
a handler bidding for class I sales. 

Proponents also excepted to the 
statement in the recommended deci¬ 
sion that ’’the testimony of this hear¬ 
ing is that a price discrepancy of that 
magnitude between orders can cause 
disorderly marketing conditions for 
handlers of the respective orders who 
compete with each other.” Proponents 
stated that there would not have been 
a 60-cent class I price difference be¬ 
tween order 4 and order 2 under pro¬ 
ponents’ proposed bracketing provi¬ 
sions as they believed was indicated in 
the initial decision. 

As noted herein and in the recom¬ 
mended decision, 14 cents w^s the 
largest difference in any one month 
during January through November 
1977 between the announced order 
price and the proposed bracketed 
price. It is this difference that would 
have caused the adverse competitive 
results cited in the decision. 

Proponents also commented in their 
exceptions that the competitive prob¬ 
lems for handlers that the Depart¬ 
ment has suggested would result from 
bracketed pricing are speculative and 
unrealistic. This is not the case. In 
this regard, it is noted that the testi¬ 
mony of proponents’ witness was gen¬ 
erally a reiteration of testimony pre¬ 
sented a decade ago and that it was 
presented within the context of mar¬ 
keting conditions that do not now pre¬ 
vail. Some of the testimony was updat¬ 


ed, but that which pertained to inter- 
order price alinement related to mar¬ 
keting conditions for order 2 that were 
considered and resolved by amend¬ 
ments that became effective Novem¬ 
ber 1. 1977. 

It is concluded that bracketed pric¬ 
ing would prevent simultaneous price 
changes between order 4 and other 
orders resulting from changes in the 
MW price. The record of this proceed¬ 
ing established that handlers often 
compete with each other on the basis 
of price differences of a fraction of a 
cent a quart. Where handlers regulat¬ 
ed by different orders compete for the 
same sales outlets, as is the case here, 
relatively minor differences in class I 
prices can have an adverse competitive 
impact. Proponents’ own proposal 
under issue 1(c) demonstrates this. 
Bracketed pricing would contribute to 
such price disparity, at times quite se¬ 
riously, whereas the present class I 
pricing method does not. 

Two of the chief objectives of the 
act are to provide orderly marketing 
for producers’ milk and to attain ade¬ 
quate supplies of milk for the market. 
The present method of pricing class I 
milk has achieved these objectives. It 
is concluded that bracketed pricing 
would result in disorderly marketing 
conditions for producers’ milk and dis¬ 
rupt competitive relationships among 
Federal milk orders, and particularly 
between orders 4 and 2, under current 
marketing conditions. The proposal, 
therefore, is denied. 

While the foregoing is the chief 
basis for denying bracketed pricing for 
order 4, the following discussion pro¬ 
vides additional reasons for concluding 
that bracketed pricing would not pro¬ 
mote orderly marketing conditions for 
the Middle Atlantic market. 

(ii) The claim that small changes in 
price are not meaningful to producers 
and can he confusing to them. Propo¬ 
nents* spokesman stated that produc¬ 
ers are confused when the class I price 
increases, for example, during a 
month of heavy milk production when 
blend prices normally are decreasing. 
The Implication is that such a contra- 
seasonal class I price change may 
result in a wrong production signal 
being transmitted to producers, or 
that their confidence in the effective¬ 
ness of the order may be shaken. How¬ 
ever. there was no testimony from any 
producer, or from any producer 
spokesman, that the proponents’ view 
of this is correct. 

Proponent excepted to the finding 
that there was no testimony from any 
producer or from any spokesman that 
numerous, small changes in price are 
confusing to producers. The fact is 
that there was no such testimony. 

The pertinent point, we believe, is 
that there was no persuasive evidence 
by proponents that the current 


method of pricing is confusing to pro¬ 
ducers, or that the present method of 
pricing results in disorderly marketing 
conditions for producers. 

Proponents’ spokesman recognized 
on cross-examination that bracketed 
pricing would not eliminate situations 
in which the uniform prices of order 4 
may decrease in a month in which the 
class I price has increased. This can 
result from the interaction of the class 
I price that is based on the basic for¬ 
mula price of the second preceding 
month, a class II price that is the basic 
formula price of the current month, 
and variations in the proportion of 
milk used in class I and class II. There 
is no persuasive evidence in the record 
of this proceeding that this condition, 
when it occurs, results in disorderly 
marketing conditions for producers. 

(iii) The claim that small changes in 
price are not meaningful to consumers 
and can be confusing to them. The 
proponents* spokesman testified that 
the marketing of milk must be viewed 
not just in terms of producers market¬ 
ing their milk to handlers but in terms 
of all transactions within the milk 
marketing system, including the final 
sale to consumers. Proponents’ view is 
that bracketed pricing, as it was pro¬ 
vided for the Philadelphia area by 
order 4 in earlier years, was a great aid 
in maintaining market stability, be¬ 
cause it resulted in fewer consumer 
price changes. The handler spokesman 
stated that market stability is, to a 
very large extent, generated by stable 
retail prices. He said that price move¬ 
ments, whether up or down, normally 
are misunderstood by consumers. 

In support of this view, the propo¬ 
nents' witness noted the testimony of 
a witness at the 1969 hearing who 
stated that when producer price 
changes (class I) and consumer price 
changes are coordinated, this provides 
a basis for explaining the price change 
to consumers as a fair price change. 
His view was that fair prices are the 
prices that a consumer understands, 
and ones to which they are less apt to 
object. 

The proponents’ witness further tes¬ 
tified that when class I prices change 
in relatively minor amounts, as can 
happen under the present class I price 
formula, handlers tend to adjust mar¬ 
gins, when they adjust them at all, in 
multiples of one-half cent to one cent 
per quart. He stated that no consistent 
pattern regarding increases in store 
prices occurs. In his view, the more 
minor the class I price change, the 
more random and unstable the price 
changes at the consumer level become. 
In proponents* view, this inconsistent 
pattern of resale prices causes confu¬ 
sion in the minds of consumers. 

There were no consumer witnesses 
at this proceeding who supported this 
view. On cross examination, the propo- 
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nents* witness stated that he did not 
know to what extent prices to consum¬ 
ers actually changed month by month 
in 1977 as order 4 class I prices went 
up or down. Further, there are no data 
in the record of this proceeding from 
which to conclude that consumers 
react adversely to competitive price 
changes by handlers. 

However, the record did provide in¬ 
formation about the changed relation¬ 
ships that have occurred between han¬ 
dlers and consumers since 1969. For 
example, in 1969, a substantially great¬ 
er proportion of class I milk was sold 
on home-delivered routes than is now 
the case. In November 1969, 24 percent 
of the fluid milk sales in the Philadel¬ 
phia area were sold on home-delivered 
routes. By October 1975, home-deliv¬ 
ery was down to 9 percent of fluid 
sales. When home delivery sales were 
more prevalent, a change in the class I 
price to regulated handlers could be 
converted by them to a change in price 
to consumers. Now, with most of the 
milk being sold through stores, han¬ 
dlers do not, to any great extent, di¬ 
rectly set the prices that consumers 
pay for milk. 

Proponents excepted to the state¬ 
ment in the preceding paragraph 
about the decline in home delivery 
and the conclusion that bracketed 
pricing is no longer necessary. Excep¬ 
tors stated that this view "borders on 
the cynical” when it is considered that 
some of the damage done to the home 
delivery distribution business may 
have been done by the invalid action 
of the Secretary in removing bracket¬ 
ed pricing in 1969. 

We believe that this view is without 
merit and is not based on any evidence 
in the record of this proceeding. It was 
not proponents* testimony that the 
lack of bracketed pricing in order 4 
caused the demise of home delivery in 
any degree. 

Proponents* witness testified that 
bracketed pricing is necessary so that 
handlers may adjust prices to consum¬ 
ers in a way that they can understand 
and accept. The fact is that for what¬ 
ever the reason, order 4 handlers as a 
group do not now sell milk direct to 
consumers on any substantial basis. 
Hence, they have little occasion to 
adjust prices to consumers. 

(iv) The claim that bracketed pricing 
for order 4 will tend to coordinate 
changes in order 4 class l prices and 
State regulated resale prices to con¬ 
sumers. The handler spokesman testi¬ 
fied that the State of Pennsylvania 
currently regulates milk prices at the 
wholesale level. Such prices are mini¬ 
mum prices below which no handler is 
permitted to sell. Handlers may sell at 
varying prices above the established 
minimum. This is in contrast to 1969 
when handlers* wholesale selling 
prices were more closely related to 


consumer resale prices established by 
the State of Pennsylvania for the 
Philadelphia area. 

The wholesale prices that handlers 
now charge their customers are not 
presently coordinated with consumer 
resale prices established by State au¬ 
thority. Each handler must decide 
what price to charge above the mini¬ 
mum wholesale price. Bracketed pric¬ 
ing, if adopted now, would not be a 
means of coordinating order 4 class I 
price changes with either wholesale or 
resale State prices. Bracketed pricing, 
at this time, would serve primarily as a 
signal to handlers to consider whether 
they should change prices to custom¬ 
ers in units of one-half cent per quart 
when the Federal order price changes 
20 cents per hundredweight. 

Under present marketing conditions, 
each firm, whether processing milk or 
selling it to consumers, must have a 
marketing strategy within which the 
cost of goods and services to itself and 
the price it charges to customers are 
very important considerations. It is 
not reasonable to expect an identical 
pattern of price changes for fluid milk 
in the absence of regulation that fixes 
the price to be charged. This is true 
for handlers and store operators. At 
the same time, competition for sales is 
a major consideration to handlers in 
establishing the prices they charge 
their customers. 

It is reasonable to conclude that 
when handlers compete with other 
handlers for milk sales, and stores 
compete with other stores for sales 
(not limited to milk sales), some prices 
may be raised, others may not, and 
still others may be lowered. This is the 
essence of price competition. It cannot 
be concluded from the evidence of this 
record that this process in the Phila¬ 
delphia area has resulted, on an aggre¬ 
gate basis, in consumer sales resis¬ 
tance, as claimed by proponents. It 
may. however, encourage a shift in 
milk sales from higher priced handlers 
and stores to lower priced handlers 
and stores. This is a result one would 
expect from price competition. 

(v) The claim that bracketed pricing 
will restore the confidence of handlers* 
customers in the validity and integrity 
of the price schedules offered by han¬ 
dlers. The proponents* spokesman 
stated that the present method of 
pricing class I milk for order 4 almost 
always results in monthly price 
changes. As a result, handlers have to 
go to their customers and change 
prices on a monthly basis. He stated 
that the customers don’t understand 
this and become annoyed with it. On 
cross-examination, the proponents* 
witness stated that a substantial por¬ 
tion of handlers* sales to customers, 
that is chain stores, is made on a con¬ 
tractual basis. Normally, such con¬ 
tracts provide for cost changes when¬ 


ever the class I price changes. He 
stated that it is becoming more of a 
prevailing practice to have such con¬ 
tracts accepted by customers. 

The record of this proceeding does 
not establish the extent to which han¬ 
dlers have changed prices to customers 
on a month-to-month basis in response 
to class I price changes. It is not clear 
whether the contract clauses that 
would allow month-to-month price 
changes actually have been invoked by 
the Philadelphia handlers. Neither 
does the record establish that class I 
price changes were an impediment to 
the contractual arrangements between 
handTers and customers that provide 
for cost changes whenever the class I 
price changes. 

Proponents excepted to the state¬ 
ment in the preceding paragraph that 
it is not clear whether the contract 
clauses that would allow month-to- 
month price changes actually have 
been invoked by the Philadelphia han¬ 
dlers. In exceptor's view, this makes 
no “commercial sense.'* 

Proponents’ witness testified that it 
is common for handlers to have a con¬ 
tract with customers that provides for 
price changes. He testified also that 
frequent, small price changes are a 
nuisance in the trade. In view of this, 
the Department’s observation was 
merely that it was not clear from the 
record whether the Philadelphia han¬ 
dlers’ contract clauses for price 
changes actually were invoked on a 
month-by-month basis. 

It must be concluded that propo¬ 
nents are requesting “coordination” 
between class I price changes and 
price changes to customers in a mar¬ 
keting situation that is competitive 
and intrinsically uncoordinated, 
except for contractual arrangements 
between handlers and customers. If 
frequent, small price changes are in¬ 
convenient to the parties, the contract 
provisions relating to price changes 
might be revised. 

Proponents' basic position concern¬ 
ing bracketed pricing is that it will 
enable handlers to pass on to their 
customers uniform class I price 
changes in multiples of about one-half 
cent a quart. They contended that 
when the MW price changes suffi¬ 
ciently to trigger a 20-cent class I price 
change under the proposed bracket 
schedule, handlers can then decide 
whether to change their selling prices. 
In this connection, however, cross-ex¬ 
amination developed that in these cir¬ 
cumstances handlers who increased 
their selling prices one-half cent a 
quart would be obtaining from cus¬ 
tomers more than the class I price in¬ 
crease. The class I price change would 
be 20 cents per hundredweight while 
the handler price increase, at one-half 
cent a quart, would be about 23 cents 
per hundredweight. The handler wit- 
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ness stated that with every increase in 
the class I price of, say, 20 cents per 
hundredweight, there are other cost 
increases that handlers experience 
that should be covered in their price 
change to customers. 

There is no basis in this proceeding 
for concluding that handlers’ costs— 
other than the class I price for milk- 
change simultaneously and by the 
same amounts. Testimony indicates 
otherwise. Accordingly, there is no 
persuasive reason for coordinating 
order 4 class I price changes with han¬ 
dlers’ price changes to customers since 
the latter can be and are being negoti¬ 
ated through a contractual arrange¬ 
ment with customers. 

In their exceptions to the recom¬ 
mended decision, proponents contend¬ 
ed that the Department “combed” the 
record in an attempt to find evidence 
which, would support a refusal to rein¬ 
stitute bracketing. This was not the 
case. The review was a systematic ex¬ 
amination of all testimony for and 
against bracketed pricing to determine 
whether or not such pricing should be 
reinstituted under order 4. 

Proponents excepted generally to 
the Department’s findings and conclu¬ 
sions about bracketed pricing on the 
grounds that all of the reasons sup¬ 
porting bracketing in 1969 continue to 
exist and substantially in the same 
form. We must disagree with this view 
for the reasons given in section 1(b) of 
this decision. 

Also, proponents took exception to 
some of the testimony of producer wit¬ 
nesses who opposed bracketed pricing. 
The following paragraphs discuss such 
exceptions. 

Proponents excepted to producer 
testimony that bracketed pricing 
would create economic stress from one 
market to another and lead to disrup¬ 
tive marketing conditions in the order 
4 region. We must point out that the 
producer representative who testified 
about this stated that the stress would 
result because bracketed pricing would 
hamper the appropriate adjustment of 
order 4 class prices to changes in man¬ 
ufacturing milk values and changes in 
class I prices in other Federal order 
markets. 

The record of this proceeding estab¬ 
lished the changes which have taken 
place in the dairy industry which have 
resulted in a close coordination of Fed¬ 
eral order class prices with manufac¬ 
turing milk values and the simulta¬ 
neous adjustment of such prices on a 
national and regional basis. This was 
not the case when bracketing was pro¬ 
vided for order 4 over a decade ago. 
The reasons for this development are 
contained in the record evidence of 
this proceeding. 

Proponent also excepted to the testi¬ 
mony of a producer representative 
that the present class I formula has 


provided orderly marketing, as intend¬ 
ed by the act and has resulted in an 
adequate supply of milk for the 
market as presently constituted. Pro- 
pohent argued that the production of 
an adequate supply of milk without 
bracketing is not a reason to reject 
bracketed pricing when it has other 
stated advantages. 

We cannot conclude that such testi¬ 
mony should be disregarded or dis¬ 
counted. A basic objective of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended, is to provide Federal 
milk order markets with an adequate 
supply of milk. There was no claim in 
this proceeding that this was not being 
accomplished for order 4 under the 
present pricing provisions of the order. 

Proponent excepted to the testimo¬ 
ny of a producer representative that 
producers have concluded that the 
present method of providing class I 
price changes is superior under pres¬ 
ent marketing conditions to the much 
earlier method of bracketed pricing. In 
proponent’s view this represents a 
form of voter preference rather than a 
position grounded on any substantial 
evidence. We cannot agree. A substan¬ 
tial part of the record of this proceed¬ 
ing included the testimony of produc¬ 
er groups that bracketing is not an ap¬ 
propriate method of pricing producer 
milk under present marketing condi¬ 
tions. 

• (c) Class I differential The class I 
differential should not be changed. 
The order now provides that the class 
I price for the month shall be the 
basic formula price for the second pre¬ 
ceding month, plus $2.78. The amount 
added to such basic formula price is 
called the class I differential. 

In conjunction with proposals to 
consider what the appropriate milk 
pricing method should be under the 
order, the hearing notice contained a 
proposal to reduce the class I differen¬ 
tial by at least $1. At the hearing, 
however, the proposal was withdrawn 
by the counsel for the proponent han¬ 
dlers, and no testimony was presented 
in support of it. 

Specific testimony that the class I 
differential should not be reduced by 
$1 was presented by a federation of 
five cooperatives. The spokesman for 
the federation presented data for the 
record to establish that any change of 
this magnitude would not be in accord 
with the alignment of prices now ex¬ 
isting under the program-wide struc¬ 
ture of class I prices. 

No evidence was introduced into the 
record from which it could be conclud¬ 
ed that a reduction of $1 in the class I 
differential would be appropriate. The 
proposal, therefore, is denied. 

In a post-hearing brief, the propo¬ 
nents of the proposal to reduce the 
class I differential at least $1 argued 
that on the basis of testimony and evi¬ 


dence in the record the class I differ¬ 
ential should be reduced about 25 
cents per hundredweight. They ar¬ 
rived at this amount by taking the 
class I differential of $2.78, subtract¬ 
ing 92 cents to reflect what they 
claimed to be the lower cost of produc¬ 
ing milk in eastern Pennsylvania com¬ 
pared with western Pennsylvania, and 
adding a transportation cost of 70 
cents per hundredweight from Pitts¬ 
burgh to Philadelphia. The resulting 
amount of $2.56, which is 22 cents less 
than the present differential, repre¬ 
sents, in their view, what the class I 
differential should be at Philadelphia. 

Proponents presented no testimony 
at the hearing that the class I differ¬ 
ential should be reduced by a specific 
amount. The counsel for proponents 
presented a witness who testified only 
that the cost of producing milk in 
eastern Pennsylvania was 92 cents per 
hundredweight less than in western 
Pennsylvania for the second quarter 
of 1977, as determined by the Pennsyl¬ 
vania Milk Marketing Board. The wit¬ 
ness made no claim that the testimony 
was aimed at reducing the class I dif¬ 
ferential. No specific data about the 
production costs cited were presented 
in evidence for evaluation and cross- 
examination by participants at the 
hearing. The witness disclaimed any 
specific knowledge about the order 4 
class I differential or how it had been 
or should be arrived at. He did not 
know to what extent it should reflect 
transportation factors or whether one 
of the components of the class I differ¬ 
ential should be production costs. 

A second witness presented by the 
counsel for proponents testified that a 
hauler who sometimes transports sur¬ 
plus milk for the firm with which he is 
associated said that he would charge 
70 cents per hundredweight to haul 
milk from Pittsburgh to Philadelphia. 
There was no claim that milk was in 
fact ever hauled for that amount. The 
witness merely asked for a quotation 
and reported it. 

The proposed findings and conclu¬ 
sions in the post-hearing brief to 
reduce the order 4 class I differential 
25 cents are not persuasive. Neither 
the hearing evidence relied upon by 
proponents in their brief nor other 
evidence presented in the record sup¬ 
ports such a reduction. Accordingly, 
the request is denied. 

The South Central Pennsylvania 
Dairy Industry Association took ex¬ 
ception to the Department's recom¬ 
mended decision concerning the fore¬ 
going proposal on the grounds that 
the testimony of the association was 
completely disregarded with respect to 
what it would cost to haul milk from 
Allegheny County to the order 4 mar¬ 
keting area. 

We cannot agree that the testimony 
of the association’s witness on this 
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point was disregarded. Also, the De¬ 
partment did not disregard the argu¬ 
ments that were presented in the asso¬ 
ciation’s post-hearing brief, which 
were reiterated in the exceptions filed. 

A review of this material, in the 
light of the exceptions filed, leads to 
the conclusion that the Department’s 
findings and conclusions concerning 
the proposal to reduce the class I dif¬ 
ferential 25 cents are appropriate. 

Two other proposals to reduce the 
class I differential were made at the 
hearing. One would reduce the class I 
differential 15 cents; the other would 
reduce it 10 cents. 

A group of seven Philadelphia area 
handlers proposed that the order 4 
class I differential be reduced 15 cents, 
to $2.63, to restore what the handlers 
claimed to be the relationship between 
the announced class I prices of orders 
2 and 4 that existed prior to the order 
2 amendments effective November 1, 
1977. Proponents' spokesman stated 
that it is not claimed that the present 
$2.78 class I differential is in itself in¬ 
appropriate, only that the previous re¬ 
lationship with order 2 should be re¬ 
stored. 

The previous relationship referred 
to by proponents is the order 4 class I 
differential of $2.78 and the previous 
$2.40 class I differential of order 2 (a 
difference of $0.38). After the Novem¬ 
ber 1. 1977, amendment of order 2 the 
difference became $0.53 ($2.78~$2.25). 
Proponent’s proposal would restore 
the previous relationship of $0.38 
($2.63-$2.25). 

Proponents’ spokesman quoted from 
a portion of the decision of that pro¬ 
ceeding which stated that the combi¬ 
nation of amendments was designed to 
improve the competitive situation for 
order 2 handlers located in or near the 
major metropolitan area of the 
market. 2 He stated that the handlers 
he represents are regulated by order 4, 
and that a majority of them distribute 
substantial quantities of class I milk 
into the order 2 marketing area. He 
stated further that such handlers 
would be affected by the changed com¬ 
petitive conditions resulting from the 
order 2 amendments. 

Proponents’ spokesman hypoth¬ 
esized that under the new changes an 
order 2 handler located in the 1-10- 
mile zone could obtain milk that is 
shipped direct from producers’ farms 
in the 141-150-mile zone at a cost of 
$2,558 over the MW price, while an 
order 4 handler at Philadelphia would 
have to pay a differential of $2.84. For 
the order 2 handler, this cost was con¬ 
structed by proponents in terms of the 
class I differential at the 141-150-mile 


’Official notice is taken of the Assistant 
Secretary's decision on proposed amend¬ 
ments to the New York-New Jersey order 
that was issued on August 12. 1977 (42 FR 
41582). 


zone ($2,358). plus the farm-to-plant 
hauling cost ($0.50), and less the bulk 
tank hauling credit ($0.15) and author¬ 
ized hauling deduction ($0.15) permit¬ 
ted under the order. For the order 4 
handler, the cost was represented by 
the class I differential of $2.78, plus a 
direct delivery differential of 6 cents. 

The spokesman stated that other ex¬ 
amples, some less favorable and some 
more favorable to an order 2 handler, 
could be constructed, depending on 
the location of the order 2 handler’s 
supply, and the procedures he employs 
in bringing the milk from the farm to 
the plant (whether direct-shipped or 
from a supply plant). He stated that 
there is a substantial supply of milk 
for use at plants in the 1-10-mile zone 
of the order 2 marketing area that 
could originate within the 141-150- 
mile zone and compete with milk regu¬ 
lated by order 4. 

Proponents concluded that in view 
of the cost advantage that they be¬ 
lieved an order 2 handler acquired No¬ 
vember 1 over an order 4 handler in 
receiving milk direct from farms in the 
141-150-mile zone, a reduction of 15 
cents in the order 4 class I differential 
is necessary to restore the former rela¬ 
tionship between the announced class 
I prices of the two orders. In propo¬ 
nents’ view, reducing the order 4 class 
I differential, as proposed, would tend 
to narrow the potential differences be¬ 
tween costs of order 4 and order 2 milk 
to handlers at their city plant loca¬ 
tions. 

A federation of five cooperatives 
proposed that the class I differential 
of order 4 be reduced 10 cents, to 
$2.68, to maintain price alinement be¬ 
tween orders 4 and 2. Proponent's 
spokesman stated that the order 2 
class I price amendments effective No¬ 
vember 1 misalined the prices of 
orders 2 and 4. Proponent’s view is 
that unless the order 4 class I differen¬ 
tial is reduced 10 cents, disorderly 
marketing would occur between orders 
4 and 2. 

It is observed that proponent’s testi¬ 
mony focused mainly on a specific 
problem in the market rather than on 
a general problem of inter-order price 
alinement affecting all handlers regu¬ 
lated by order 4. Proponent’s testimo¬ 
ny centered on the possible effect of 
the order 2 amendments on the com¬ 
petitive position of an order 4 handler 
at Flemington, N.J. Proponent stated 
that unless the order 4 class I differen¬ 
tial is reduced 10 cents, the order 4 
handler at Flemington. N.J., would 
find it feasible to become regulated by 
order 2, thereby reducing the blend 
price of order 4 through a removal of 
class I sales. 

As was the case with the Philadel¬ 
phia area handlers, proponent has no 
objection to the present order 4 class I 
differential of $2.78 except that it 


should be lowered as a result of the 
order 2 amendments. The spokesman 
reiterated his support for a program¬ 
wide system of class I differentials 
based on the application of a transpor¬ 
tation factor as is now the case. Any 
such method not universally applied 
would, in his view, disrupt orderly 
marketing among Federal orders. 

A reduction of the class I differen¬ 
tial was opposed by a cooperative at 
the hearing and by another coopera¬ 
tive in a posthearing brief after evalu¬ 
ating the testimony and evidence of 
the proceeding. The chief basis of the 
opposition was that the proposed re¬ 
duction would disrupt the competitive 
equity achieved between orders 2 and 
4 by the November 1. 1977, amend¬ 
ments to order 2. 

The proponent federation took ex¬ 
ception to the preceding paragraph on 
the basis that the cooperatives that 
opposed the proposed reduction of the 
class I differential are order 2 coopera¬ 
tives that would benefit from an al¬ 
leged competitive advantage given to 
order 2 by the Department. 

As indicated, the order 2 coopera¬ 
tives opposed the reduction on the 
basis that it would disrupt the com¬ 
petitive equity achieved between 
orders 2 and 4. The issue of inter-order 
price alinement and the conclusions 
drawn from this record are discussed 
elsewhere herein. There is no basis for 
discounting the position of the cooper¬ 
atives that opposed lowering the class 
I differential on the grounds claimed 
by exceptor. 

Proponent’s chief argument in sup¬ 
port of the proposal centered on the 
availability of milk that is shipped 
direct from farms to order 2 handlers 
in the major metropolitan area. Propo¬ 
nent claimed that the use of such milk 
would provide the order 2 handlers 
with a cost advantage in competing 
with the order 4 handler at Fleming¬ 
ton, N.J. However, order 2 handlers in 
the metropolitan area rely chiefly on 
milk obtained through supply plants. 
The cost of such milk is substantially 
higher than the cost of direct shipped 
milk. There was no persuasive demon¬ 
stration in the record of the proceed¬ 
ing of the availability of direct 
shipped milk to order 2 handlers in 
the metropolitan area. 

The proponent federation excepted 
to the finding in the preceding para¬ 
graph that order 2 handlers in the 
metropolitan area rely chiefly on milk 
obtained through supply plants. The 
exceptions described the finding as a 
glaring error, claiming that there is no 
evidence of this in the record. We 
must disagree. The record established 
that in March 1975, about 81 percent 
of the milk received at order 2 distrib¬ 
uting plants within the New York City 
metropolitan area for class I use had 
been reloaded through supply plants. 
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In addition to this information, the 
Department’s decision issued August 
12. 1977 (42 FR 41582). discussed this 
characteristic of the New York-New 
Jersey market. Official notice of the 
decision was taken in the recommend¬ 
ed decision of this proceeding. 

The order 2 decision cited the exam¬ 
ple of a New York City handler’s pro¬ 
curement cost in obtaining milk from 
a supply plant in the 201-210-mile 
zone prior to the November 1. 1977. 
amendment. It was $3.27 over the MW 
price compared with a Philadelphia 
handler’s differential cost of $2.84. 
Proponent of the 15-cent reduction 
constructed a similar example involv¬ 
ing a supply plant in the 141-150-mile 
zone, and cited $3,162 as the cost for 
the order 2 handler. After the Novem¬ 
ber 1. 1977, amendments to order 2, 
milk obtained from supply plants -in 
the 141-150-mile zone would cost an 
order 2 handler in the 1-10-mile zone 
$2,848. Reducing the order 4 class I 
differential 15 cents as proposed by 
handler proponents would provide 
order 4 handlers with a cost advantage 
of $0,158 ($2.848-$2.69). The order 2 
decision previously cited found that 
order 2 handlers in the major metro¬ 
politan area obtain milk for their op¬ 
erations largely through supply 
plants, so that the above costs normal¬ 
ly would apply. There is no .conclusive 
evidence in the record of this proceed¬ 
ing that such is not now the case. 
Moreover, since procurement through 
supply plants is relied on for a sub¬ 
stantial proportion of the milk ob¬ 
tained by order 2 metropolitan area 
handlers, the price of those quantities 
of direct shipped milk that may be 
transported to the market at an abnor¬ 
mally low hauling cost would tend to 
be increased through competition for 
such supply. The record of this hear¬ 
ing does not provide the basis for con¬ 
cluding that proponents’ proposal to 
reduce the order 4 class I differential 
should be adopted. 

The proponent federation took ex¬ 
ception to the finding in the preceding 
paragraph that after the November 1, 
1977, amendments to order 2. milk ob¬ 
tained from supply plants in the 141- 
150-mile zone would cost an order 2 
handler in the 1-10-mile zone $2,848 
over the Minnesota-Wisconsin price. 
The exception was taken on the 
grounds that order 2 supply plants 
have been closed. This information 
was not provided in the record of this 
proceeding, and proponent has re¬ 
quested a reopening of the hearing to 
provide the data and the ramifications 
of it. A discussion of the request is in¬ 
cluded at the end of this issue. 

Proponent of the 10-cent reduction 
presented data concerning the disposi¬ 
tion of class I milk (bulk and pack¬ 
aged) by order 2 handlers into the 
order 4 marketing area between July 


1975 and June 1977 (prior to the No¬ 
vember 1 order 2 amendments). The 
total disposition for the 12-month 
period ending June 1976 was 31.6 mil¬ 
lion pounds. For the 12-months ending 
June 1977, it was 50.2 million pounds. 
Proponent concluded from the data 
that there was price “comparability” 
between the orders at least to the 
extent that it was economically feasi¬ 
ble for order 2 milk to be disposed of 
in the order 4 market. That being the 
case, a reduction of class I milk costs 
for order 2 handlers should, in propo¬ 
nent’s view, be accompanied by a com¬ 
parable reduction in the order 4 han¬ 
dlers’ co$ts for milk by reducing the 
class I differential 10 cents. 

Proponent excepted to the finding in 
the recommended decision that the 
data in the preceding paragraph illus¬ 
trated, primarily, the limited flow of 
class I milk from order 2 handlers to 
the order 4 marketing area. Exceptor 
maintains that the purpose of the 
data was to establish that there was 
competitive equity between orders 4 
and 2 during the period July 1975 and 
June 1977, and that a competitive ad¬ 
vantage of 10 cents a hundredweight 
or more will increase substantially 
order 2 sales into order 4. 

We cannot agree, from a review of 
the record on this point, that the data 
established that competitive equity ex¬ 
isted between orders 4 and 2 prior to 
the November 1, 1977, amendment of 
order 2. An inquiry, at the hearing, 
into the nature of the sales was not 
productive. It could not be deter¬ 
mined, for example, whether any of 
the milk movements were intra-firm 
transfers. It could not be determined 
whether any of the sales stemmed 
from a contract acquired by an order 2 
handler that required major disposi¬ 
tion in order 2, but also some disposi¬ 
tion in order 4. In the absence of such 
qualitative information, it could not be 
concluded that proponent’s view is cor¬ 
rect. 

We must reiterate the conclusion 
that the data illustrate, primarily, the 
limited flow of class I milk from order 
2 handlers to the order 4 marketing 
area. 

The Milk Distributors Association of 
the Philadelphia Area. Inc., excepted 
to the finding in the recommended de¬ 
cision that since October 1976, the 
quantities of milk sold by order 2 han¬ 
dlers in the order 4 market had de¬ 
clined from the preceding month in all 
but 2 months. The grounds for the ex¬ 
ception were that the statement re¬ 
flected no seasonal analysis of the 
data and that class I milk flowed in 
significant quantities from order 2 
into order 4 prior to the reduction of 
class I prices under order 2. It is 
merely noted in this regard that pro¬ 
ponents did not present a seasonal 
analysis of the class I sales, nor did 


they present data from which a proper 
seasonal analysis of class I sales from 
order 2 to order 4 could be made. Ap¬ 
parently, they did not consider it sig¬ 
nificant to their presentation. We 
must conclude that the statement is 
approprite as the statement of a fact, 
and. as previously indicated, the data 
reflected primarily the limited disposi 
tion of order 2 class I sales in the 
order 4 area. 

Proponent also introduced data to 
show a substantial reduction in the 
cost of class I milk after November 1. 
1977, to order 2 handlers in the major 
metropolitan area who receive milk 
direct from producers. The reduction, 
proponent claimed, provides order 2 
handlers with a competitive advantage 
over order 4 handlers of between 9 
cents and 13.6 cents per hundred 
w f eight on milk received direct from 
farms in the 71-210-mile zone of the 
order 2 market. Also, proponent based 
this claim on the assumption that 
order 2 handlers in the metropolitan 
area would not negotiate the 15-cent 
hauling deduction permitted by order 
2 effective November 1, 1977. 

Proponent concludes that the cost 
advantage to order 2 handlers in the 
metropolitan area will result in a sub¬ 
stantial increase of order 2 class I sales 
in the order 4 area and a reduction in 
the blend prices of order 4 producers if 
the order 4 class I differential is not 
reduced 10 cents as proposed. 

The data presented by proponent 
w r ere arithmetic extensions of the pur¬ 
ported cost of milk to an order 2 han¬ 
dler in the metropolitan area when he 
receives milk direct from farms in se¬ 
lected mileage zones up to 310 miles. 
Proponent compared such costs before 
and after the November 1, 1977 

amendment to order 2 with the costs 
of an order 4 handler at Flemington. 
N.J. (which is within the major metro 
politan area of order 2). 

The data indicate, for example, that 
order 2 handlers in the 31-40-mile 
zone who receive milk direct from 
farms in the 91-100-mile zone would 
have a cost differential of $2,728 after 
November 1, 1977, compared with 

$2,962 before that date. This may be 
compared with a cost of $2.84 for an 
order 4 handler at Flemington. N.J. (a 
difference after November l of 11.2 
cents). The cost computation of $2,728 
is comprised of the following: A class I 
differential of $2.25, plus a location 
adjustment of $0,198, plus a hauling 
cost of $0.43, and minus a transporta¬ 
tion credit of $0.15. If the handler suc¬ 
ceeded in obtaining the 15-cent allowa¬ 
ble hauling deduction provided by the 
November 1 amendment of order 2. 
the purported cost advantage of the 
order 2 handler after November 1 
could be 26.2 cents instead of the 11.2 
cents claimed by proponent. 
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It is not likely, however, that an 
order 2 handler in the metropolitan 
area could obtain the 15-cent allowa¬ 
ble hauling deduction provided by the 
order 2 amendment effective Novem¬ 
ber 1, 1977. The Department decision, 
previously cited, found that such han¬ 
dlers had not been successful in ob¬ 
taining a similar hauling deduction 
that was provided in the past. A han¬ 
dler might not seek the negotiable 15- 
cent hauling deduction in order to 
maintain conveniently located sources 
of milk. This might involve such con¬ 
siderations as whether a farm is close 
to a main highway. 

Proponent excepted to the state¬ 
ment in the preceding paragraph that 
it is not likely that an order 2 handler 
in the metropolitan area could obtain 
the 15-cent allowable hauling deduc¬ 
tion provided by the order 2 amend¬ 
ment effective November 1, 1977. Ex¬ 
ceptor stated that this completely ig¬ 
nores the realities of the marketplace. 

A review of this aspect of the record 
discloses that proponent’s own witness 
based the need for a 10-cent reduction 
in the class I differential (instead of 
some other amount) on the assump¬ 
tion that order 2 handlers in the met¬ 
ropolitan area would not negotiate the 
15-cent hauling deduction permitted 
by order 2 after November 1, 1977. 
Handlers’ counsel challenged this as¬ 
sumption but proponent’s witness de¬ 
fended it. Handlers’ counsel attempted 
to show through cross-examination of 
proponent’s witness that if a handler 
succeeded in obtaining the 15-cent al¬ 
lowable hauling deduction, the pur¬ 
ported cost advantage would be great¬ 
er than would be covered by the 10- 
cent reduction in the class I differen¬ 
tial proposed by proponent. 

We believe the findings of the deci¬ 
sion reflect these divergent views, but 
for the reasons given the finding ex¬ 
cepted to by proponent is appropriate 
for this proceeding. 

Proponent claims that the cost ad¬ 
vantage to order 2 handlers in the 
metropolitan area who receive milk 
direct from farms in the 71-210-mile 
zone ranges between 9 cents and 13.6 
cents per hundredweight. All the fac¬ 
tors used in the construction of costs 
were taken from the provisions of 
order 2 as amended effective Novem¬ 
ber 1 except the farm-to-plant hauling 
rates, which ranged between 40 cents 
and 65 cents per hundredweight in 
proponent’s data. The rates represent 
those used by one of the proponent 
cooperatives in the federation for 
hauling bulk milk the distances indi¬ 
cated. A critical deficiency about them 
is that they do not represent any of 
the hauling rates that an order 2 han¬ 
dler in the metropolitan area actually 
pays in obtaining bulk tank milk. 

Proponent excepted to the finding in 
the preceding paragraph that a criti¬ 


cal deficiency about the hauling rates 
cited was that they do not represent 
any of the hauling rates that an order 
2 handler in the metropolitan area ac¬ 
tually pays in obtaining bulk tank 
milk. Exceptor claimed that the find¬ 
ing misses the point in that these are 
the costs that the Flemington handler 
would experience as an order 2 han¬ 
dler. The point that this and subse¬ 
quent findings made was that the 
hauling rates provided by proponent 
were their own, and could not be con¬ 
strued to be those that an order 2 han¬ 
dler experiences, including the han¬ 
dler at Flemington, N.J., if he became 
an order 2 handler. 

Proponent’s witness argued that the 
rates are comparable based on data 
that he is familiar with from studies 
he participated in at a midwestem uni¬ 
versity about four years ago. However, 
the specific information concerning 
the studies was not introduced in evi¬ 
dence at this proceeding. If the direct 
delivery hauling rate for an order 2 
handler obtaining milk from the 201- 
210-mile zone, for example, were 10 
percent greater than proponent’s, the 
cost advantage claimed by proponent 
would be effectively eliminated. 

It cannot be concluded that the cost 
advantages to order 2 handlers 
claimed by proponent are realized to 
any significant extent because order 2 
handlers in the metropolitan area 
obtain most of their milk from supply 
plants with attendant higher costs 
than apply to direct-ship milk. The 
order 2 amendments effective Novem¬ 
ber 1, 1977, were promulgated to pro¬ 
vide a greater degree of competitive 
equity between order 2 and order 4 
handlers than previously was the case. 
The record of this proceeding does not 
establish that the pricing changes in 
order 2 have now placed order 4 han¬ 
dlers at a competitive disadvantage. 

The record of this hearing provides 
severly limited data concerning the 
milk procurement methods and costs 
of order 2 handlers. The limited data 
available do not demonstrate the pur¬ 
ported cost advantage that an order 2 
handler in the major metropolitan 
area of the New York-New Jersey 
market would have over an order 4 
handler competing for sales in north¬ 
ern New Jersey. The crucial question 
of whether such advantage exists cen¬ 
ters in part on whether there is a sub¬ 
stantial supply of nearby milk availa¬ 
ble for use by such handlers. 

There may be isolated pockets of 
nearby milk, as was noted in the order 
2 decision previously cited. However, 
there was no persuasive demonstration 
in this proceeding that such milk is 
available in any substantial quantity 
to order 2 handlers in the metropoli¬ 
tan area of the market. It cannot be 
concluded from the record of this pro¬ 
ceeding that nearby milk represents a 


threat to orderly marketing as claimed 
by proponent. Further, the proposal 
to lower the class I differential 10 
cents, which is aimed at resolving the 
dubious question of competitive in¬ 
equity between order 4 and order 2 
handlers competing in northern New 
Jersey, would apply to all class I milk 
and all handlers regulated by order 4. 
The record of this proceeding does not 
establish that marketing conditions 
throughout the Middle Atlantic 
market require reduction of the class I 
differential. 

Proponent took exception to the 
finding in the preceding paragraph 
that there was no persuasive demon¬ 
stration in this proceeding that nearby 
milk is available in any substantial 
quantity to order 2 handlers in the 
metropolitan area of the market. He 
stated that the finding is specious, and 
cited four exhibits in the record that 
purported to establish the availability 
of nearby milk to order 2 handlers. 
Two of the exhibits tabulated the 
volume and value of milk produced 
under order 2 by State and County for 
1976. Another tabulated the volume of 
milk produced under order 4 by State 
and County for December 1975 and 
December 1976. A fourth was a tabula¬ 
tion of producer deliveries by zones to 
order 2 plants inside and outside the 
70-mile zone for March 1975. 

A conclusion drawn from these data 
is that the greatest concentration of 
class I milk supplies for order 2 dis¬ 
tributing plants in the 1-70-mile area 
originates at farms or plants in the 
151-200-mile zone and that 95 percent 
of that milk is first received at country 
plants. There is no basis for conclud¬ 
ing from this record that the milk that 
is produced in the zones up to 150 
miles is readily available to order 2 
handlers in the manner claimed by ex¬ 
ceptor. 

A review of the data on which this 
exception is based leads to the conclu¬ 
sion that the finding excepted to is ap¬ 
propriate insofar as the record of this 
proceeding is concerned. 

The Milk Distributors Association of 
the Philadelphia Area, Inc., submitted 
a general exception on the grounds 
that the proposals to reduce the class 
I differential were denied by the De¬ 
partment on the basis that the market 
dislocations anticipated by proponents 
were speculative and might not occur. 
For the reasons already indicated 
herein, this is not the case. 

Some of the testimony at the hear¬ 
ing was aimed at demonstrating that it 
would be feasible for the order 4 han¬ 
dler at Flemington, N.J., to become 
regulated by order 2 and achieve the 
cost advantages over order 4 handlers 
that were claimed by the proponent. 
There is no basis in the record to con¬ 
clude that there is a source of direct- 
shipped milk within the order 2 
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market readily available to the han¬ 
dler. 

The competitive problems that pro¬ 
ponents testified about may well exist 
to a very limited extent. However, it is 
not possible for the Department to 
amend order 4 as requested on the 
probability that substantial quantities 
of nearby milk are available to han¬ 
dlers in northern New Jersey with the 
cost advantage claimed by proponents. 
For the foregoing reasons, the propos¬ 
als to lower the class I differential are 
denied. 

A final comment of the Milk Distrib¬ 
utors Association of the Philadelphia 
Area, Inc., was that the recommended 
decision repeatedly referred to supply 
plant shipments to distributing plants 
in the metropolitan area of New York 
City, but never addressed the problem 
raised by handler relating to North 
Jersey. 

We cannot agree that this is the 
case. At the risk of repetition, we must 
state that the proponents of the pro¬ 
posals to reduce the class I differential 
did not present a persuasive case in 
this proceeding concerning the avail¬ 
ability of direct-shipped milk to order 
2 handlers in the metropolitan area of 
New York City, which includes North 
Jersey, and the costs at which it could 
be delivered. 

In their exceptions, the federation 
of cooperatives and two handlers 
groups requested that the hearing be 
reopened to receive evidence of market 
dislocations that they claimed have oc¬ 
curred and will continue to occur in 
view of the current relationship be¬ 
tween order 2 and order 4 class I 
prices. The handler groups, however, 
would prefer that the Department 
take official notice of such “disloca- 
tions”and grant a reduction of from 10 
to 15 cents in the class I differential of 
order 4 in the final decision of this 
proceeding. 

The Department sometimes takes of¬ 
ficial notice of previous decisions or of 
Federal government documents in de¬ 
veloping a recommended decision. 
Such notice, however, is confined to 
recommended decisions to provide the 
public with an opportunity to com¬ 
ment in exceptions on the use of such 
notice. The request of the handler 
group does not comport with this use 
of official notice. 

In the request for a reopened hear¬ 
ing, petitioners stated that the plant 
at Flemington. N.J.. that was previous¬ 
ly pooled under order 4 is now pooled 
under order 2. Also, petitioners stated 
in their exceptions that order 2 co¬ 
operatives are using a combination of 
the bulk tank credit, the authorized 
producer deduction and additional 
hauling charges to undercut prices in 
the order 4 market. In the view of pe¬ 
titioners, these conditions substantiate 
the allegations made by petitioners in 


the order 4 proceeding regarding inter- 
order competitive problems and thus 
warrant a reduction in the class I dif¬ 
ferential. 

We cannot agree that the shift of 
the Flemington. N.J., plant from order 
4 to order 2 in itself constitutes a suffi¬ 
cient basis for reversing the recom¬ 
mended decision and reducing the 
class I differential. Also, the competi¬ 
tive problems complained of may be 
stemming from causes that cannot be 
adequately resolved by lowering the 
order 4 class I differential. According¬ 
ly, it would not be warranted to 
reopen the order 4 proceeding con¬ 
cerning the class I differential where 
the outcome could be to amend only 
the Middle Atlantic order. However, 
marketing developments can be moni¬ 
tored closely with the view that a new 
hearing on the order 2-order 4 price 
issue ultimately might provide the ap¬ 
propriate forum for considering the 
cause of substantial market disloca¬ 
tions should they occur. 

For the foregoing reasons, the re¬ 
quests to reopen the order 4 hearing 
to consider new evidence concerning 
the class I differential are denied. 

2. Performance standards for pooling 
distributing plants. The requirements 
that a distributing plant must meet to 
qualify as a pool plant should be 
changed. The two measures of per¬ 
formance in this regard are discussed 
separately under the following sub¬ 
headings: 

a. Total class I dispositions. The 
order now requires that a pool distrib¬ 
uting plant must have not less than 50 
percent of its dairy farmer receipts 
(including milk diverted to other 
plants and milk received from a coop¬ 
erative association bulk tank handler) 
disposed of as class I milk during the 
month. This should be changed by 
providing that the total class I disposi¬ 
tion requirement be 40 percent for 
each month of March through August. 
The present 50 percent standard 
should continue to be applicable 
during September through February. 

A Philadelphia pool plant operator 
proposed that a pool distributing 
plant's total class I utilization require¬ 
ment be computed as a percentage of 
base milk receipts only rather than as 
a percentage of total milk receipts. Al¬ 
ternatively, the handler proposed that 
the present 50-percent requirement be 
reduced to 40 percent for each of the 
months of March through August. 
Proponent maintains that a relaxation 
of the pooling standards is necessary 
to reflect changed market conditions 
and to lessen the need for suspension 
actions that might otherwise be neces¬ 
sary to avoid depooling milk regularly 
associated with the market. 

The spokesman for proponent sup¬ 
ported the proposals on the basis that 
substantial increases in producer milk 


receipts in recent years have not been 
accompanied by substantial increases 
in class I milk utilization. He indicated 
that this is a marketwide problem 
rather than a situation faced only by 
proponent. The spokesman also ex¬ 
pressed the view that it is better to 
have the pooling provisions of the 
order reflect current marketing condi¬ 
tions than to rely on suspension ac¬ 
tions to maintain the pool status of 
milk during periods when production 
is seasonally large relative to class I 
use. 

Proponent’s stated preference is to 
base the total class I disposition re¬ 
quirement on receipts of base milk. 
The spokesman testified that a fixed 
performance standard (i.e., 50 percent- 
40 percent) may be outmoded by radi¬ 
cal shifts in production and class I use. 
He maintained that relating class I 
disposition to receipts of base milk 
only would not adversely affect overall 
returns to farmers because, as farmers 
build larger bases, handlers would be 
forced to market, more and more milk 
as class I from their plants in order to 
retain pool status. 

A federation of five dairy farmer co¬ 
operative associations that represent 
over 60 percent of the market’s pro¬ 
ducers also supported the adoption of 
a pooling standard that relates class I 
disposition to receipts of base milk 
only. The federation’s witness cited 
the increase in milk production rela¬ 
tive to class I sales as evidence that 
the pooling standard should be re¬ 
duced. He took the position that a 
pooling standard relating class I dispo¬ 
sition to receipts of base milk only 
would be more responsive to changing 
supply-demand conditions. This would 
be especially important, in his view, in 
the month of December when class I 
sales normally decline substantially 
during the holiday season. 

A reduction in the pooling standard 
also was supported by a spokesman for 
an organization of producers who are 
not affiliated with any cooperative as¬ 
sociation. The spokesman’s testimony 
favored reducing the total class I dis¬ 
position percentage required for pool 
plant status to 40 percent during 
March through August. He pointed 
out that the proposed percentages 
now apply to supply plants and ex¬ 
pressed a view that different standards 
for distributing plants and supply 
plants are discriminatory. The notice 
of hearing included a proposal by the 
organization that a plant be accorded 
pool status for the month if it meets 
the pooling requirements in either of 
the 2 preceding months. However, the 
organization's spokesman indicated 
that the adoption of that proposal was 
being urged only in the event that 
both of the alternative proposals by 
the proponent Philadelphia handler 
were denied. 
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The witness for the independent 
producers indicated concern that a 
plant may lose pool status due to the 
unexpected loss of a contract or a 
minor fluctuation in sales, especially 
when its class I sales comprise only 
slightly more than 50 percent of re¬ 
ceipts. In such a case, he stated, dairy 
farmers shipping to the plant would 
lose the benefits of pooling unless 
emergency action were taken to main¬ 
tain pool status for the plant. The 
spokesman expressed the view that it 
is preferable to have a qualification 
standard always in effect, even if at a 
lower level, than to take emergency 
suspension actions for the purpose of 
maintaining market stability. 

The supply-demand relationship for 
milk associated with the market has 
changed since June 1975 when the 
marketing area was expanded effective 
June 1, 1975. Since then, there has 
been a steady decline in the percent¬ 
age of producer milk assigned to class 
I use. This has occurred primarily be¬ 
cause producer milk receipts have in¬ 
creased substantially while class I uti¬ 
lization generally has been relatively 
unchanged, varying from above year- 
earlier levels in some months to below 
year-earlier levels in other months. 
For example, June 1976 producer milk 
receipts were 5.5 percent above a year 
earlier, while class I dispositions by 
pool handlers were down 1.5 percent. 
June 1977 receipts of producer milk 
were up 5.7 percent from June 1976, 
and up 11.5 percent from June 1975. 
Total class I dispositions in June 1977 
were up 2.1 percent from June 1976, 
but were only 0.5 percent above the 
June 1975 level. As a result, the per¬ 
centage of producer milk assigned to 
class I uses declined from 61 percent in 
June 1975 to 55 percent in June 1976 
and then to 54 percent in June 1977. 
These data clearly indicate changed 
conditions that are marketwide in 
scope. 

Increasing supplies of milk relative 
to class I sales necessitated the suspen¬ 
sion of the 50 percent class I pooling 
standard for certain months during 
each of the last two flush milk produc¬ 
tion periods. The 50-percent require¬ 
ment w f as suspended for June and July 
1976, and again in 1977 during May 
through August. These actions were 
taken to prevent some distributing 
plants, and thus the milk of producers 
who regularly supply the plants, from 
losing pool status. Such loss of pool 
status could have occurred because in¬ 
creasing production, at a time when 
class I sales were not increasing, 
caused handlers to divert the addition¬ 
al supplies to nonpool manufacturing 
outlets for class II use. Since such di¬ 
verted milk must be reported as a re¬ 
ceipt at the pool plant from which it is 
diverted, some plants likely would not 
have had class I sales equal to at least 


50 percent of their receipts. Thus, the 
suspension actions were needed. 

As witnesses supporting a reduction 
in the pooling standard pointed out, 
however, suspension of the 50 percent 
class I standard leaves no requirement 
for pool plant status other than the 10 
percent in-area class I sales require¬ 
ment. Thus, it is possible during the 
period of suspension that plants nor¬ 
mally not having sufficient class I dis¬ 
positions to achieve pool status may 
nevertheless become pooled. In such a 
case, additional quantities of milk not 
regularly associated with the fluid 
market and not intended by the plant 
operator to be fully priced under the 
order would be pooled. This situation 
should be minimized by providing a 
lower pooling standard. 

The proposal preferred by the pro¬ 
ponent pool handler, and by the feder¬ 
ation of five cooperatives, would pro¬ 
vide a lower pooling standard through¬ 
out the year. If, for example, the class 
I disposition requirement had been 50 
percent of base milk receipts only 
during June 1975 through June 1977, 
that standard would have averaged 
about 5.5 percentage points below the 
present standard. Expressed another 
way, the average pooling standard 
would have been 44.5 percent of total 
receipts. The monthly percentages 
would have varied, however, from as 
high as 48.1 percent to a low of 42.5 
percent. If such a standard had been 
in effect, the suspension actions re¬ 
ferred to above probably would not 
have been needed to avoid depooling 
the milk of some producers regularly 
associated with the market. Although 
a pooling standard computed on re¬ 
ceipts of base milk only would accom¬ 
plish the purpose intended by propo¬ 
nent, other considerations lead to the 
conclusion that base milk should not 
be used to determine the pool status 
of distributing plants. 

It is not apparent from the record 
that there is a need to relax the pool¬ 
ing standard during the months of 
September through February. Class I 
utilization during this period in 1975- 
76 and in 1976-77 remained well above 
the present performance standard. 
Moreover, there is no evidence that 
distributing plants have experienced 
problems maintaining pool status 
during these months. Relaxing the 
performance standard during the rela¬ 
tively short production months thus 
would not meet any needs of the 
market at this time and could result in 
the pooling of additional supplies not 
needed to serve the fluid milk needs of 
the market. 

A federation of cooperatives (exclud¬ 
ing one member cooperative), in its ex¬ 
ceptions to the recommended decision, 
supported the 40-percent class I pool¬ 
ing standard for March through 
August. The remaining cooperative, 


however, filed an exception urging 
that a 45-percent class I disposition re¬ 
quirement be applicable throughout 
the year. 

The exception claimed that the 
record established a need to reduce 
the pooling standard in the short pro¬ 
duction months (September-February) 
as well as in the flush production 
period. In exceptor’s view, the recom¬ 
mended decision is inconsistent with 
the record. The exception pointed to 
no specific record evidence to support 
the claim. 

The exceptor claimed that the rec¬ 
ommended decision would create an 
inequity for the cooperative, and 
would make suspensions of certain 
pooling provisions necessary in the 
future. The exceptor maintained that 
a decline of order 4 class I sales result¬ 
ing from recent amendments to the 
New York-New Jersey order is making 
it difficult for the cooperative to meet 
the current and proposed pooling pro¬ 
visions. 

The cooperative anticipates prob¬ 
lems meeting the 50-percent class I 
disposition requirement that would 
continue to apply in the fall months. 
Apparently, this situation has devel¬ 
oped since the hearing was held in this 
proceeding. The crucial fact that the 
Department must consider is that the 
record in this proceeding does not pro¬ 
vide a basis for concluding that the 
Class I pooling standard should be re¬ 
duced in the fall months. The excep¬ 
tion must be denied. 

Testimony favoring receipts of base 
milk only for determining pool plant 
status stressed a common view that 
such a provision is preferred because it 
would be more responsive to changing 
supply-demand conditions. One wit¬ 
ness maintained that as producers in¬ 
creased base milk production, handlers 
would be forced to market more class I 
milk in order to maintain pool status 
for their plants. However, it is evident 
from other testimony of the same wit¬ 
ness that handlers are not always able 
to increase class I sales. If a handler 
could readily increase class I disposi¬ 
tion to the level necessary to avoid de¬ 
pooling the plant there would be no 
need to relax the present pooling 
standard. 

A critical consideration in determin¬ 
ing w'hether to adopt a proposed order 
provision is equity of application to 
handlers. In this regard, the record 
clearly shows that the proposed stand¬ 
ard for determining pool status of dis¬ 
tributing plants would vary from plant 
to plant. It is possible, for example, 
that two plants, each having identical 
quantities of producer milk receipts 
and class I dispositions in the market¬ 
ing area, would not be regulated on 
the same basis. This could occur if 
base milk comprised a certain propor¬ 
tion of the producer milk receipts at 
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one plant and a different proportion 
at the other, a situation that would be 
expected to exist. Thus, one plant’s 
class I sales may equal or exceed the 
percentage of base milk receipts re¬ 
quired to achieve pool status and the 
plant would be fully regulated. The 
other plant, however, might not quali¬ 
fy for pooling because of having a 
higher proportion of base milk in its 
receipts from producers. 

The only variable in the example 
just cited is the percentage of base 
milk in each plant's receipts from 
dairy farmers. Since there is no defi¬ 
nite relationship between base milk 
and class I utilization, this is not an 
adequate basis for determining wheth¬ 
er a plant is associated with the fluid 
market to a degree that requires full 
regulation in order to preserve orderly 
marketing conditions. Moreover, the 
potential inequity in the application to 
handlers is. by itself, sufficient reason 
to deny the proposal. 

Instead, the needs of the market can 
be met by reducing the total class I 
percentage requirement from 50 per¬ 
cent to 40 percent for the months of 
March through August. This will pro¬ 
vide handlers, cooperative and propri¬ 
etary alike, with reasonable means for 
assuring pool status of distributing 
plants during the months when in¬ 
creasing production could otherwise 
result in depooling some milk. A re¬ 
duced pooling standard in the flush 
production months should minimize 
the need for suspension actions, which 
could still be necessary under future 
emergency conditions that may unex¬ 
pectedly arise. 

A handler organization took excep¬ 
tion to the recommended decision’s 
proposal to lower the total class I dis¬ 
position standard for pooling distribut¬ 
ing plants. Exceptors maintained that 
the proposal unreasonably opens the 
door to pooling additional milk for 
manufacturing uses, thus lowering 
class I utilization and reducing the 
weighted average price received by 
producers. 

Virtually all of the record evidence 
indicated that a lower pooling stand¬ 
ard is needed because of market 
changes that have already occurred, 
that is increased production relative to 
class I sales. Testimony at the hearing 
indicated no expectation, or concern, 
that the proposed changes would 
result in increased quantities of milk 
for manufacturing being pooled in the 
future. Rather, the emphasis was 
placed on preserving pool status for 
the market’s regular producers under 
current marketing conditions. The ex¬ 
ception provides no compelling basis 
for changing the conclusions reached 
in the recommended decision. Accord¬ 
ingly, it is denied. 

The pooling standard adopted 
herein is the same as is now provided 


for supply plants. In this proceeding 
there is a demonstrated need to lower 
the pooling standards for distributing 
plants. Appropriate standards for 
supply plants were not at issue here. 
Nevertheless, we must reject the view 
expressed by a witness at the hearing 
and in a post-hearing brief that differ¬ 
ing standards for the two types of op¬ 
erations are discriminatory. Each type 
of operation functions differently in 
serving the fluid milk needs of the 
market and may require different 
standards for determining whether it 
is associated with the market to the 
degree that warrants its full regula¬ 
tion under the order. 

(b) In-area class I disposition . The 
order should be changed to provide 
that a pool distributing plant shall dis¬ 
pose of not less than 15 percent of its 
receipts of milk as class I route dispo¬ 
sition (other than as filled milk) in the 
marketing area. 

The order presently accords pool 
status to a distributing plant that has 
route disposition in the marketing 
area (in-area sales) of not less than .10 
percent of its receipts of milk, if it also 
has 50 percent total class I utilization. 
A distributing plant (other than a pro¬ 
ducer-handler plant and a plant fully 
regulated under another Federal 
order) that disposes of less than 10 
percent of its receipts of milk as in- 
area sales is partially regulated. As 
provided herein, such plant would be 
partially regulated if in-area sales are 
less than 15 percent of receipts. 

The operator of an order 4 partially 
regulated plant in Richmond, Va., pro¬ 
posed that the present in-area sales re¬ 
quirement be increased to 15 percent 
of receipts. Proponent’s spokesman 
stated that the change would permit 
fluid milk sales in the order 4 area to 
be increased from the plant without 
having it regulated as a pool plant. 

Briefly stated, proponent supported 
the change on the basis that: (1) If the 
plant were fully regulated by order 4, 
it w r ould be disadvantaged in compet¬ 
ing with handlers who are not regulat¬ 
ed by order 4, (2) the returns to dairy 
farmers who supply proponent’s plant 
would be lowered substantially, (3) 
marketing changes, including the ear¬ 
lier merger of the Delaware Valley, 
Upper Chesapeake Bay and Washing¬ 
ton, D.C., orders, justify the proposed 
change, and (4) the provisions of order 
4 should be like the provisions of 
other Federal orders that provide for 
more than 10 percent of receipts as in¬ 
area sales to qualify a distributing 
plant for pooling. 

A cooperative association that oper¬ 
ates a partially regulated distributing 
plant and a fully regulated distribut¬ 
ing plant submitted a post-hearing 
brief in support of the proposal. 

The proposal was opposed by a fed¬ 
eration of cooperatives on the basis 


that: (1) The present provision is ap¬ 
propriate for identifying a distributing 
plant that is sufficiently associated 
with the market to be regulated as a 
pool plant, (2) adopting the proposal 
would increase substantially the po¬ 
tential in-area sales of partially regu¬ 
lated plants, and could result in disor¬ 
derly marketing conditions, and (3) 
proponent does not handle the reserve 
supplies of milk associated with the 
fluid milk utilization at its plant, and 
the plant should be regulated if it 
qualifies for pooling under the present 
provisions of the order. 

A proprietary handler opposed the 
proposal on the basis that a Depart¬ 
ment decision issued in connection 
with the Tennessee Valley order con¬ 
cluded that 10-percent of receipts as 
in-area sales was an appropriate basis 
for pooling a distributing plant. 

There is no fixed formula for deter¬ 
mining the appropriate in-area sales 
percentage for qualifying a fluid milk 
distributing plant as a pool plant 
under an order. The considerations are 
aimed primarily at determining the 
appropriate sales association that a 
fluid milk distributing plant should 
have with a particular marketing area 
to qualify as a pool plant. 

In determining whether the in-area 
sales percentage should be changed, a 
decisive consideration is to assess the 
marketing conditions that prompted 
the proposal, and the impact that 
adoption of the proposal would have 
in the market. 

Many orders have different qualify¬ 
ing percentages than order 4. The 
present 10-percent requirement was 
carried over from previous orders and 
adopted when order 4 was formed 
from the merger of three separate 
markets. It was found on the record of 
that proceeding that the 10-percent in- 
area sales provision was appropriate 
for the merged order. That does not 
mean, of course, that a change may 
not be made when marketing condi¬ 
tions are such that an amendment of 
the provision is warranted. Similarly, 
adoption of the 15-percent factor at 
this time would not mean that an¬ 
other increase automatically would be 
made in the future. Contrary to propo¬ 
nent’s claim, the appropriate in-area 
pooling provision for order 4 should 
not necessarily be what is provided in 
other orders. 

Proponent operates a sizable fluid 
milk plant about 100 miles from the 
order 4 marketing area. Milk received 
at the plant is subject to regulation by 
the North Carolina Milk Commission, 
the Virginia Milk Commission and 
Federal order No. 4. The plant’s major 
competitor’s are regulated by the Vir¬ 
ginia? Milk Commission. Less than 10 
percent of the plant’s fluid milk sales 
are within the order 4 marketing area. 
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If the Richmond plant were fully 
regulated by order 4, it thus could be 
competitively disadvantaged on a sub¬ 
stantial part of its sales whenever the 
Federal order class I price is higher 
than the State class I prices, particu¬ 
larly those set by the State of Virgin¬ 
ia. In the past, this apparently would 
have been only a limited problem since 
order 4 prices in recent years have 
been below the Virginia Milk Commis¬ 
sion prices. No information is available 
in the record regarding the past level 
of prices set by the State of North 
Carolina. Nevertheless, it is recognized 
that price disparities in the future 
could present a competitive problem 
for proponent. 

In this regard, it is noted that propo¬ 
nent claimed that the Federal order 
class I price had been above the East¬ 
ern Virginia State class I price in 46 of 
the 87 months of August 1970 through 
October 1977, with the Federal order 
prices during the 46 months averaging 
16 cents per hundredweight higher. 
This was not actually the case. The 
class I prices submitted by proponent 
for the order 4 market included over- 
order charges for most of the months 
cited. A comparison of minimum order 
4 class I prices (adjusted for location 
at Richmond) with Virginia Milk Com¬ 
mission class I prices indicates that for 
the 87-month period the order 4 prices 
exceeded the Virginia prices only 
seven times (3 months in 1973, 1 
month in 1974, and 3 months in 1976.) 3 

An additional reason for adopting 
the proposal is that marketing condi¬ 
tions have changed substantially since 
the current in-area sales requirement 
was adopted. Fewer but larger plants 
are now processing milk, and their dis¬ 
tribution areas have been greatly ex¬ 
tended. Proponent’s plant has experi¬ 
enced this type of growth, and the 
order 4 market is an outlet for the 
plant under present marketing condi¬ 
tions. 

In its exceptions to the recommend¬ 
ed decision, a federation of five co¬ 
operatives claimed that the proposed 
increase in the in-area sales percent¬ 
age is based on findings that do not 
consider relevant evidence in the 
record. Exceptors maintained that the 
record lacks evidence to substantiate a 
finding that relevant marketing condi¬ 
tions have changed. They argued that 
proponent did not demonstrate on the 
record the marketing conditions exist¬ 
ing under prior orders or at the time 
the orders were combined into the 
present order 4. 

We cannot agree. Proponent's testi¬ 
mony related specifically to marketing 
conditions that have changed since 


’Official notice is taken of Federal Milk 
Order Market Statistics. Annual Summaries 
for 1970 through 1975, published by the 
Dairy Division, Agricultural Marketing 
Service. U.S. Department of Agriculture, 
Washington, D.C. 


1967 when the 10 percent requirement 
was first included in the then Dela¬ 
ware Valley order. It is noted that the 
record contains no testimony or other 
evidence to establish that the changes 
in marketing conditions cited by pro¬ 
ponent have not occurred, or that 
such changes are irrelevant to the con¬ 
sideration of this issue. 

Also, prior to the merger of the 
Delaware Valley, Upper Chesapeake 
Bay, and Washington, D.C.. markets in 
1970, a plant could distribute up to 10 
percent of its receipts in each of the 
three markets without being subject 
to full regulation. Under the merged 
order, a plant distributing 10 percent 
or more of its receipts anywhere in the 
enlarged marketing area now becomes 
subject to full regulation. Proponent’s 
distribution is in areas that were previ¬ 
ously included in the separate Wash¬ 
ington, D.C., and Upper Chesapeake 
Bay marketing areas. Had the plant 
disposed of milk into the separate 
marketing areas, it could have distrib¬ 
uted up to 20 percent of its receipts 
without being regulated. 

A federation of cooperatives took ex¬ 
ception to the previous paragraph. 
The exceptor argued that it is point¬ 
less to state that prior to the merger 
proponent’s plant could have distrib¬ 
uted up to 20 percent of its receipts in 
two separate marketing areas without 
becoming fully regulated. It is main¬ 
tained that to accept this as a basis for 
now changing the in-area sales provi¬ 
sion sets a dangerous precedent, since 
the Secretary did not find such a pro¬ 
vision appropriate based on the hear¬ 
ing record of the merger proceeding. 

We recognize that the statements to 
which exception was taken do not, by 
themselves, provide a basis for chang¬ 
ing the in-area sales requirement for 
pool plant status. Rather, they indi¬ 
cate one of the changed marketing 
conditions that has occurred since the 
present 10-percent requirement was 
first adopted in the three separate 
orders. Additionally, we note that 
while the Secretary found a 10 percent 
in-area sales requirement to be appro¬ 
priate for the merged order, there is 
no indication in the decision that any 
other percentage was considered. Ap¬ 
parently, it was not a substantive issue 
as is now the case. The more impor¬ 
tant point is that such provision, at 
whatever level previously adopted, 
may justifiably be changed when dif¬ 
ferent marketing conditions are dem¬ 
onstrated on the record. Such is the 
case in this proceeding. 

Full regulation by order 4 could 
result in lower returns to the dairy 
farmers who regularly supply a major 
portion of the milk received at the 
Richmond plant and who are now paid 
pursuant to Virginia Milk Commission 
regulations. No information is availa¬ 
ble in the record regarding the past 


prices paid to producers by the plant 
under the Commission regulations. 
Nevertheless, lower producer prices 
under order 4 are inidicated because 
class I utilization under order 4 is sub¬ 
stantially below that of the Virginia 
Milk Commission markets. 

A federation of cooperatives took ex¬ 
ception to the findings in the preced¬ 
ing paragraph on the basis that specif¬ 
ic prices that proponent paid to pro¬ 
ducers under the Virginia Milk Com¬ 
mission were not included in the hear¬ 
ing record. 

The lack of specific price informa¬ 
tion referred to in the exceptions was 
cited in the recommended decision. 
However, general information on Vir¬ 
ginia Milk Commission class I prices 
and utilization is contained in the 
record. From these data it is reason¬ 
able, given the indicated difference in 
class I utilization, to conclude that 
lower producer prices are probable 
under order 4 than under the Virginia 
Milk Commission regulations. 

For the period August 1976 through 
July 1977, the order 4 class I utiliza¬ 
tion averaged 30 percentage points 
(88.94 percent vs. 58.75 percent) below 
the Virginia Milk Commission mar¬ 
ket’s class I utilization. Another factor 
would be that a minus 15 cents per 
hundredweight location adjustment 
would further lower the order 4 class I 
and uniform prices applicable at the 
Richmond plant location. If the plant 
were regulated under order 4, lower re¬ 
turns to its producers over time could 
jeopardize the customary supply of 
milk for the plant. This is a further 
reason for adopting proponent’s pro¬ 
posal. 

The cooperatives’ exception also 
argues that, if fully regulated under 
order 4, proponent would not be 
unduly burdened by paying order 4 
producers a competitive price if 85 per¬ 
cent of the plant’s distribution is out¬ 
side order 4 and the Virginia Milk 
Commission price is higher than the 
order 4 price. The customary milk 
supply for the plant, it is reasoned, 
thus would not be Jeopardized. The ar¬ 
guments in the exception may have 
some validity. However, whether or 
not the handler’s milk supply would 
be jeopardized if the plant were fully 
regulated is but one of several consid¬ 
erations in this issue. The principal 
factor involved is that adoption of the 
proposal does not pose a substantial 
threat to orderly marketing under cur¬ 
rent conditions. 

Proponent buys order 4 class I milk 
to cover in-area sales, and it was 
claimed that this procurement policy 
would continue. Accordingly, the in¬ 
creased in-area sales by proponent 
that are expected to result from the 
adoption of a 15 percent in-area pool¬ 
ing standard would not adversely 
affect the total utilization of producer 
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milk under the order. It is not antici¬ 
pated that such increase would have 
an adverse impact on returns to order 
4 producers. 

No information was presented about 
any pool plants that would actually 
lose pool plant status if the proposal 
were adopted. Apparently, two plants 
would not have met the proposed 
standard if it had been adopted earli¬ 
er, but the plants might have adjusted 
operations in such a way as to remain 
pooled. 

A federation of cooperatives opposed 
the proposal. A spokesman for the 
cooperatives stated that a distributing 
plant that disposes of 10 percent of its 
receipts on routes in the marketing 
area is sufficiently identified with the 
market to be fully regulated. He indi¬ 
cated that some plants now partially 
regulated under the order have the po¬ 
tential for disposing in the marketing 
area up to 1 million pounds of milk a’ 
month without being pooled. More¬ 
over, the spokesman testified that the 
milk receipts of partially regulated 
handlers increased 35 percent between 
June 1975 and June 1977, which auto¬ 
matically increased their potential 
total in-area sales. The cooperatives' 
position was that any substantial in¬ 
crease in in-area sales by partially reg¬ 
ulated handlers could be a disruptive 
factor in the market. 

The cooperatives argued in their ex¬ 
ceptions that based on the previous 
paragraph a conclusion should have 
been reached that increased distribu¬ 
tion in order 4 requires full regulation 
in order to protect orderly marketing 
conditions for order 4 producers. We 
must reiterate that the facts estab¬ 
lished on the record of this proceeding 
do not demonstrate that orderly mar¬ 
keting conditions will be disrupted as a 
result of providing that partially regu¬ 
lated handlers may increase their in¬ 
area sales without becoming fully reg¬ 
ulated. 

The route disposition in the market¬ 
ing area of order 4 by partially regu¬ 
lated handlers comprises a very small 
percentage of total in-area sales from 
all sources. Under present order provi¬ 
sions, partially regulated handlers 
could have distributed an average of 
5.3 million pounds of class I milk per 
month in the marketing area during 
January-June 1977 without being fully 
regulated. This potential amounts to 
2.2 percent of total in-area sales by all 
handlers. 

Actual disposition, however, has 
been far below the potential, averag¬ 
ing just over 2 million pounds a month 
during January-June 1977. Thus, 
actual in-area sales amounted to less 
than 40 percent of the potential and 
comprised less than 1 percent of the 
total in-area sales by ail handlers. 
Moreover, the January-June 1977 
average monthly disposition by par¬ 


tially regulated handlers was 12 per¬ 
cent below a year earlier. By compari¬ 
son, the average monthly in-area sales 
for the market as a whole during Jan¬ 
uary-June 1977 declined by less than 2 
percent from the same period in 1976. 
It is apparent from this information 
that the sales of fluid milk in the 
order 4 marketing area by partially 
regulated handlers has been of declin¬ 
ing significance since 1976, and has 
been well below the handlers’ poten¬ 
tial sales. 

Adoption of the proposal would 
result in a 50-percent increase in the 
potential in-area route distribution 
that partially regulated plants could 
make and still remain partially regu¬ 
lated. However, aside from propo¬ 
nent's stated intent to expand sales 
somewhat, there is no indication that 
other partially regulated plants also 
will increase in-area sales. Based on 
proponent’s current level of receipts, it 
appears likely that in-area sales may 
increase by about 0.5 million pounds 
per month if the proposed 15 percent 
in-area provision becomes effective. 
Such an increase would result in par¬ 
tially regulated handlers’ in-area sales 
comprising just slightly over 1 percent 
of the total in-area sales for the 
market, compared to a monthly aver¬ 
age of 0.85 percent of the total during 
January-June 1977. There was no 
demonstration that this would result 
in disorderly conditions in the market. 

The spokesman for the cooperatives 
that opposed the proposal stated also 
that proponent does not handle the 
reserve milk supplies associated with 
the plant’s fluid sales. On this point, 
the record testimony indicated that 
proponent’s class I sales in the order 4 
market are relatively constant, but 
that the milk production to supply 
such sales varies seasonally. Normally, 
the reserve milk is utilized in lower- 
priced class II milk. Thus, according to 
the cooperative spokesman, someone 
other than proponent bears the cost of 
disposing of the reserve milk supplies 
associated with his class I sales. In a 
post-hearing brief, the cooperatives 
maintained that this means that pro¬ 
ponent’s plant should be fully regulat¬ 
ed when its route sales in the order 4 
market represent at least 10 percent of 
its receipts, which is the basis for pool¬ 
ing under the present provisions of the 
order. 

As noted earlier, proponent handler 
buys milk priced under order 4 to 
cover in-area fluid sales, plus an addi¬ 
tional amount to cover a part of pro¬ 
ponent’s class II milk use in the plant. 
The order 4 milk is received from a co¬ 
operative association as diverted milk, 
and, in recent months, has approxi¬ 
mated 9 percent of the plant’s receipts 
from dairy farmers. The order 4 milk 
received at the plant normally is clas¬ 


sified about 95 percent class I and 5 
percent class II. 

The quantity of order 4 milk re¬ 
ceived weekly at the Richmond plant 
remains almost constant throughout 
the year. To the extent that produc¬ 
tion varies seasonally, the cooperative 
that sells milk to proponent undoubt¬ 
edly has some production of reserve 
milk associated with the sales that 
must be disposed of. This would be no 
different than if the cooperative's 
sales were to a fully regulated handler. 
Since all of proponent’s class I sales in 
the order 4 market are covered by 
milk priced under the order, it cannot 
be concluded that the burden of carry¬ 
ing reserve supplies for the order 4 
milk associated with the Richmond 
plant provides a sound basis for deny¬ 
ing the proposal. 

The federation of cooperatives in its 
exception reiterated testimony pre¬ 
sented at the hearing that proponent 
does not balance supplies and that the 
potential to increase sales goes far 
beyond just the proponent’s intent to 
increase in-area distribution. These 
views were fully considered in arriving 
at a recommended decision. The ex¬ 
ception provides no basis for changing 
the conclusions reached. 

A proprietary handler also opposed 
the proposal. The handler’s represent¬ 
ative stated that a 1976 decision in¬ 
volving the merger of three markets to 
form the Tennessee Valley milk order 
had established a policy of 10 percent 
of receipts as the appropriate in-area 
sales percentage for determining the 
regulatory status of distributing 
plants. In a post-hearing brief, the 
handler maintained that adoption of 
the proposal would not implement the 
intent and purposes of the Agricultur¬ 
al Marketing Agreement Act. 

Opponent's view that a decision re¬ 
garding this issue in another market 
establishes a policy applicable to order 
4 is without merit. The order provi¬ 
sions for determining the pool status 
of plants that have route disposition 
in the marketing area are decided on 
the basis of the record evidence ob¬ 
tained at a hearing held to consider 
the issue for the particular market in 
question. Thus, the appropriate provi¬ 
sions are determined on a market-by- 
market basis, which is consistent with 
the provisions of the Act. 

It is concluded from the facts of this 
proceeding that the proposed in-area 
sales percentage should be adopted. 
The record does not establish that 
such action will affect adversely the 
orderly marketing of milk for the 
order 4 area. 

A handler organization filed excep¬ 
tions similar to those of the federation 
of cooperatives. In addition, the han¬ 
dlers' exception claimed that the pro¬ 
posed change places order 4 handlers 
in a disadvantageous position and is 
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discriminatory. It is argued that non- 
regulated handlers will be able to in¬ 
crease their in-area sales, thereby re¬ 
ducing the class I sales of order 4 han¬ 
dlers. Further, it is argued that the 
proposed change should not be made 
unless order 4 handlers are permitted 
to account for out-of-area sales at the 
price established by the Pennsylvania 
Milk Marketing Board for milk sold in 
that area. 

These exceptions must be denied. A 
fully regulated handler’s class I sales 
could be captured by another fully 
regulated handler. This has no impact 
on class I utilization under the order. 
With respect to likely increases in 
sales by partially regulated handlers, 
the record evidence indicated that 
such sales increases will continue to be 
made with order 4 class I milk. Thus, 
no impact on order 4 utilization is indi¬ 
cated. The further matter of allowing 
order 4 handlers to pay a different 
(lower) price to producers for out-of- 
area sales is not within the scope of 
this proceeding. 

3. Diversion provisions. The order 
should be amended to increase to 15 
days the number of days’ production 
of an individual producer that may be 
diverted to nonpool plants each month 
during the period September through 
February. 

The order now provides that a han¬ 
dler’s total monthly diversions to non¬ 
pool plants during September through 
February may not exceed 25 percent 
of the milk delivered to the handler by 
dairy farmers during the month. Al¬ 
ternatively, up to 10 days’ production 
of each dairy farmer may be diverted 
during the month to nonpool plants. 
No diversion limitations apply during 
the months of March through August. 

A handler and a group of independ¬ 
ent producers who ship their milk to 
the handler each proposed that limits 
now applicable on diversions to non¬ 
pool plants (other than a producer- 
handler plant) during September 
through February be eliminated. As 
an alternative, the handler proposed 
that the number of days’ production 
of an individual producer that may be 
diverted to nonpool plants each month 
during September through February 
be increased to 15 days. Proponents’ 
stated preference was to eliminate 
such restrictions on diversions during 
September through February. 

In support of the proposal to elimi¬ 
nate diversion limits, the handler’s 
spokesman stated that prevailing mar¬ 
keting conditions do not warrant di¬ 
version limits to nonpool plants. The 
proposal was supported on the basis 
that: (1) The adoption of a base plan 
in 1971 has resulted in relatively uni¬ 
form production throughout the year, 
but at an ever higher level; (2) milk 
production by the market’s regular 
producers has increased much faster 


than class I sales; (3) there are now 
fewer distributing plants, and they 
bottle milk fewer days per week than 
they used to; and (4) home delivery 
sales have declined while store sales of 
milk have increased. It is proponent’s 
view that from a market wide stand¬ 
point these changes have resulted in a 
need to divert increasing volumes of 
milk to nonpool plants during Septem¬ 
ber through February. The witness 
stated also that adoption of a base- 
excess plan in 1971, wherein four of 
the base-building months also are 
months when diversions are limited, 
had eliminated at least part of the 
need for diversion limits. 

Proponent witness claimed that his 
distributing -plant is faced with the 
same changes that have occurred mar¬ 
ketwide. The witness stated also that 
proponent has for several years trans¬ 
ferred milk to nonpool plants each 
month during September through 
February. He maintained that this is 
more costly than diverting milk from 
farms. However, increased milk pro¬ 
duction by the producers who supply 
proponent’s distributing plant necessi¬ 
tates such transfers because more milk 
must be disposed of to a nonpool plant 
than can be pooled as diverted milk. 
Proponent's witness expressed concern 
that some producers may lose pool 
status for milk that a handler overdi¬ 
verts. He indicated, however, that 
overdiversion of milk has not been a 
serious problem at proponent’s distrib¬ 
uting plant. 

The group of independent producers 
that also proposed unlimited diver¬ 
sions during September through Feb¬ 
ruary was concerned mainly that some 
producers would not have their milk 
priced under the order if a handler 
overdiverts milk. A spokesman for the 
producers stated that: (1) Diversion 
limits do not restrict the association of 
milk with the market but merely ne¬ 
cessitate inefficient movement of milk 
by costly transfers; (2) diversion limits 
have not aided in achieving higher 
class I utilization for the market; and 
(3) due to the relatively low class I uti¬ 
lization of the market, the qualifica¬ 
tion standards effectively control and 
place a limit on the quantity of milk 
that can be diverted. The producers 
contend that the elimination of the di¬ 
version limits would be appropriate in 
present circumstances because such 
action would not adversely affect the 
blend prices to producers. Thet noted 
that six orders, including the New 
York-New Jersey order, permit unlim¬ 
ited diversions to nonpool plants. 
Moreover, the spokesman for the 
group maintained that the recent 
trend in Federal order actions has 
been to eliminate diversion limits on 
individual producer’s milk. 

Changes in the diversion provisions 
were opposed at the hearing by a fed¬ 


eration of cooperatives. A witness for 
the cooperatives stated that the pres¬ 
ent provisions have been adequate and 
will continue to be so in the foresee¬ 
able future. He expressed the view 
that recent milk production increases 
will begin to diminish in the second 
half of 1978. He maintained that for 
these reasons there is no marketwide 
need to eliminate or to relax the diver¬ 
sion provisions of the order. He ex¬ 
pressed the concern that relaxed di¬ 
version limits would permit milk to be 
pooled that was intended primarily for 
manufacturing uses. He contended 
that such milk should not be pooled. 

In its posthearing brief, the federat¬ 
ed cooperatives reversed their initial 
position and stated that unlimited di¬ 
versions throughout the year should 
be permitted because of the potential 
impact on the order 4 market of the 
New York-New Jersey order amend¬ 
ments effective November 1, 1977. 

In a posthearing brief, a dairy 
farmer cooperative association that is 
not a member of the federated cooper¬ 
atives opposed any modification of the 
diversion provisions, claiming that the 
record of this proceeding did not sup¬ 
port any change. 

a. Elimination of diversion limits. 
The present diversion limits were 
adopted in 1971. The final decision 
issued in that amendment proceeding 
contained the following paragraph: 

When the Middle Atlantic order was pro¬ 
mulgated, the pooling provisions were for¬ 
mulated to accommodate the pooling of 
four manufacturing plants which historical¬ 
ly had held pool plant status under one or 
another of the previous three separate 
orders. These particular plants were the pri¬ 
mary outlets for the reserve milk supply 
then associated with the individual markets. 
With these plants holding pool plant status, 
it was anticipated that there would be a 
minimal need for diversions to nonpool 
plants. The present provisions were formu¬ 
lated to accommodate the then existing 
market structure, insure an orderly and effi¬ 
cient disposition of the market’s necessary 
reserve, and at the same time to deter han¬ 
dlers from associating with the market un¬ 
needed milk supplies solely for manufactur¬ 
ing uses. 4 

The quoted paragraph explains the 
basis upon which limits on diversions 
to nonpool plants were provided in the 
Middle Atlantic order. The proposal to 
eliminate diversion limits must be con¬ 
sidered from the standpoint of wheth¬ 
er these basic reasons for the diversion 
limits no longer exist. Also, the issue 
must be determined without regard to 
the diversion provisions that are pro¬ 
vided in other orders. 

A group of independent dairy farm¬ 
ers claimed in exceptions that the rec¬ 
ommended decision failed to rule on 
the following proposed finding: 


♦Official notice Is taken of the Assistant 
Secretary’s decision on proposed amend¬ 
ments to the Middle Atlantic order that was 
issued August 17, 1971 (36 FR 16517). 
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Open diversions (no limitations on diver¬ 
sion) are permitted in six milk marketing 
orders. Among those is the New York-New 
Jersey milk order which as a neighbor to 
the Middle Atlantic milk marketing order 
draws from the same supply area, serves a 
similar urban complex under essentially 
common marketing circumstances. 

The essential thrust of the proposed 
finding is that the absence of diversion 
limits in some orders, particularly the 
New York-New Jersey order, provides 
a basis for eliminating diversion limits 
in the Middle Atlantic order. The 
record in this proceeding established 
that there is some overlap of the 
Middle Atlantic and New York-New 
Jersey supply areas. However, whether 
both markets serve similar urban com¬ 
plexes under essentially common mar¬ 
keting circumstances is a question that 
was not explored at the hearing. 
Therefore, the proposed finding must 
be denied. 

During the months when production 
is seasonally low and class I sales are 
relatively high, it is necessary to pro¬ 
vide assurance that milk supplies will 
be available to meet the needs of fluid 
milk handlers. Nevertheless, because 
of plant bottling schedules, weekends 
and other variables, not all the milk 
produced is needed for class I uses. 
Rather than require such milk to be 
physically received at the distributing 
plant and then moved to a manufac¬ 
turing outlet for disposal, the order 
provides for the diversion of milk di¬ 
rectly from the farm to the manufac¬ 
turing plant. The diversion provisions 
facilitate the economical disposition of 
milk not needed for class I uses. The 
limits are set at levels appropriate to 
accomplish that purpose, not as a 
means of attempting to maintain class 
I utilization at a predetermined level. 

With no diversion limits a handler 
presumably could move up to half of 
his milk receipts to nonpool plants for 
manufacturing. For order 4, however, 
class I utilization is well above the 50 
percent class I pooling standard in the 
fall months. In 1977 the percentages 
of producer milk allocated to class I 
uses were 61.1 in September, 59.5 in 
October. 60.4 in November, 58.9 in De¬ 
cember. and 58.7 percent in January 
1978. 5 

Some marketing conditions clearly 
have changed since the present diver¬ 
sion provisions were adopted. One im¬ 
portant change has been the increase 
in milk production without a corre¬ 
sponding increase in class I milk sales 
during the past 2 years. A result of 
this change has been a decline in the 
percentage of receipts needed to serve 
the fluid milk market. Concurrently, 
there has been increased need to dis- 


‘Official notice is taken of Announcement 
of Uniform Prices for Base and Excess Pro¬ 
ducer Milk, issued monthly by the Market 
Administrator for September through De¬ 
cember 1977, and for January 1978. 


pose of more milk for other than fluid 
uses. One outcome of this has been a 
large increase in the quantity of milk 
diverted to nonpool plants. Such diver¬ 
sions during September 1976 through 
February 1977 (the months when 
limits apply) totaled 297.2 million 
pounds, up 48 percent from the same 
period a year earlier. Measured in a 
different way. the September-Febru- 
ary diversions amounted to 11.1 per¬ 
cent of total producer milk, compared 
to 8.3 percent a year earlier. It is noted 
that these figures include relatively 
small quantities of milk diverted to 
nonpool plants for class I use. 

Handlers may, of course, receive 
milk at a pool plant and subsequently 
transfer the milk to a nonpool plant. 
However, the record in this proceeding 
does not show that this is done on a 
widespread basis in the Middle Atlan¬ 
tic market in order to move more milk 
to nonpool plants than can otherwise 
be diverted under the limits provided. 
Instead, only one handler witness tes¬ 
tified that milk is so handled, which is 
not a sufficient basis for concluding 
that diversion limits now serve no pur¬ 
pose in the Middle Atlantic market. 

During 1976, diversions to nonpool 
plants totaled 601.8 million pounds; 
milk received at reserve processing 
plants either directly from farms or 
through cooperative associations to¬ 
taled 1,050.6 million pounds; and 
transfers of bulk class II milk from 
pool handlers to nonpool handlers to¬ 
taled 92.5 million pounds. Thus re¬ 
serve processing plants continue to 
provide the primary outlets for reserve 
milk. Although the quantity of milk 
that is diverted to nonpool plants has 
increased, such diversion continues to 
be of secondary significance for the 
market. 

The data referred to above also es¬ 
tablish that pool handlers generally 
have not increased the use of transfers 
as a means of pooling milk regularly 
associated with the market that could 
not otherwise be pooled under the di¬ 
version limits. It is concluded, there¬ 
fore, that diversion limits have not 
generally caused problems for han¬ 
dlers seeking to maintain pool status 
for their producers, even though some 
marketing conditions have changed. 
Thus, the market data support the 
federated cooperatives* position taken 
at the hearing that elimination of the 
diversion limits is not needed to facili¬ 
tate the disposition of reserve milk 
supplies on a marketwide basis. 

In the Middle Atlantic market, re¬ 
serve processing plants provide major 
outlets for milk not needed for fluid 
use. When reserve processing plants 
qualify as pool plants, milk delivered 
there directly from dairy farms is not 
subject to the limits placed on milk di¬ 
verted to nonpool plants. There are 
three such plants currently operating 


in the market, two of which are oper¬ 
ated by dairy farmer cooperatives. An¬ 
other manufacturing plant is being 
built by cooperatives and is expected 
to qualify as a pool reserve processing 
plant w T hen completed and operating. 
Access to such reserve processing 
plants lessens the need for milk to be 
moved to nonpool plants for surplus 
disposition. Provision in the order for 
pooling such plants is a primary 
reason for the limits on diversions to 
nonpool plants being set at the level 
provided in this market. 

During cross-examination of propo¬ 
nent handler's witness at the hearing, 
the view was expressed that producers 
associated with a reserve processing 
plant are less likely to lose pool status 
for their milk than are producers not 
so associated. It must be noted here 
that the order provisions do not pre¬ 
clude any handler from diverting the 
milk of producers to a reserve process¬ 
ing plant. Also, diversions to reserve 
processing plants that have pool 
status are not subject to the limits im¬ 
posed on diversions to nonpool plants. 
It cannot be concluded, therefore, that 
the order, by itself, provides an advan¬ 
tage for producers associated with a 
reserve processing plant over those 
whose surplus production is disposed 
of to nonpool plants under the diver¬ 
sion provisions. 

Also pointed out was the fact that 
the diversion limits were suspended 
twice in 1970 6 at the request of one of 
the major cooperatives. It must be 
noted that in both cases the actions 
taken, were due to the development of 
unusual conditions (school closings be¬ 
cause of a teachers’ strike, and the 
closing of a pool plant), not due to 
general changes in marketing condi¬ 
tions. 

Two post-hearing briefs referred to a 
suspension of the limits on diversions 
to nonpool plants for the month of 
November 1977 and the proposed sus¬ 
pension of such limits for December 
1977 through February 1978. 7 The sus¬ 
pension action was taken because a 
strike had occurred at a large distrib¬ 
uting plant. Again, this action was ne¬ 
cessitated by an unusual development 
in the market, and in no way Is indica¬ 
tive of any marketwide need to abolish 
diversion limits. Moreover, the suspen¬ 
sion requested for December through 
February was denied. • In view of this, 
it must be concluded that the earlier 


‘Official notice Is taken of suspension 
orders appearing at 35 FR 15287 (Oct. I, 
1970) and 35 FR 19565 (December 24. 1970). 

’Official notice is taken of the suspension 
order appearing at 42 FR 59956 and the 
notice of proposed suspension appearing at 
42 FR 59980, both published November 23. 
1977. 

‘Official notice is taken of the termina¬ 
tion of proceeding on proposed suspension 
appearing at 42 FR 83178 (December 15. 
1977). 


FEDERAL REGISTER, VOL 43, NO. 157—MONDAY, AUGUST 14, 1978 









PROPOSED RULES 


35943 


suspension actions do not support a 
need for totally eliminating the diver¬ 
sion provisions of the order. 

A group of independent dairy farm¬ 
ers claimed in exceptions that the De¬ 
partment does not treat cooperative 
associations and proprietary handlers 
"uniformly.” It claimed that requests 
for suspension of the diversion provi¬ 
sions of order 4 are immediately grant¬ 
ed to cooperative associations while 
similar requests of individual handlers 
are "pre-emptorily” denied. 

It is difficult to see what bearing 
this claim has on this hearing proceed¬ 
ing. The connection was not explained 
in the exceptions, and we must con¬ 
clude that the claim is irrelevant inso¬ 
far as this hearing proceeding is con¬ 
cerned. 

However, it is observed that every 
request for a suspension of order pro¬ 
visions is evaluated on its merits. 
There is no departmental policy of 
"pre-emptorily” denying suspension 
requests by proprietary handlers and 
immediately granting them for cooper¬ 
ative associations. The view held by 
the exceptor is unwarranted. 

As noted earlier, at the hearing a 
federation of cooperatives opposed 
any change in the diversion provisions, 
but later reversed that position in its 
post-hearing brief. The fact that the 
New York-New Jersey order was 
amended effective November 1. along 
with the potential adverse effects on 
order 4 that various witnesses testified 
could result, were cited as the reasons 
why the federated cooperatives now 
believe that unlimited diversions to 
nonpool plants are needed to handle 
the market’s supplies of reserve milk. 

In the discussion on class I pricing, it 
was found that the evidence presented 
at the hearing concerning the poten¬ 
tial impact on order 4 of the amended 
New York-New Jersey order was spec¬ 
ulative and without any apparent 
foundation. The co- operatives’ argu¬ 
ments do not provide a sound basis for 
determining that the position taken 
by them at the hearing should now be 
disregarded in considering this issue. 
Moreover, as stated earlier, the coo¬ 
peratives’ stated position at the hear¬ 
ing is substantiated by market data 
presented at the hearing. 

The record does not establish that 
the basic reasons for establishing di¬ 
version limits are no longer valid. Ac¬ 
cordingly, the proposals to remove all 
diversion limits must be denied. 

b. Relaxed diversion limits. As indi¬ 
cated earlier, the handler proposal to 
increase to 15 the number of days’ pro¬ 
duction that a producer’s milk may be 
diverted to nonpool plants monthly 
during September through February 
should be adopted. 

Proponent handler operates a dis¬ 
tributing plant at which virtually no 
milk is used for class II. Thus, reserve 


milk supplies associated with the class 
I operation must be disposed of else¬ 
where. The handler accepts during the 
entire year the responsibility for pool¬ 
ing the milk production of the dairy 
farmers who supply his distributing 
plant. The dairy farmers have in¬ 
creased their production at about the 
same general rate of increase experi¬ 
enced for the market 6s a whole. As a 
result, during the months when diver¬ 
sion limits are applicable, the handler 
utilizes the days of production basis 
for diverting to nonpool plants be¬ 
cause more milk can be diverted under 
that provision than under the percent¬ 
age limits. 

In addition to diverting milk, the 
handler regularly receives some milk 
at the distributing plant and then 
transfers it to a nonpool plant in order 
to maintain the pool status of the milk 
during the months when diversion 
limits apply. The handler's witness in¬ 
dicated that the need for such trans¬ 
fers is increasing as production in¬ 
creases exceed sales increases. It is 
more costly to receive and then trans¬ 
fer milk than it is to move the milk di¬ 
rectly from the farms to the nonpool 
plant. Such uneconomic handling can 
be avoided by providing for the diver¬ 
sion to nonpool plants of up to 15 
days’ production of individual produc¬ 
ers. 

The present 10 days’ production 
limit on diversions permits more milk 
to be diverted to nonpool plants than 
does the 25-percent limit. Neverthe¬ 
less, in view of the general increase in 
production, handlers who do not re¬ 
ceive milk from cooperatives, and thus 
balance their own supplies, may not be 
able to economically accommodate the 
disposition of their reserve milk sup¬ 
plies under the diversion limits, even 
when the days of production basis is 
used. This is the situation faced by 
proponent handler. 

Providing that up to 15 days’ pro¬ 
duction of a dairy farmer may be di¬ 
verted to nonpool plants as producer 
milk will make it possible for the han¬ 
dler, and any others similarly situated, 
to continue to pool all the milk pro¬ 
duced by their regular producers with¬ 
out incurring costly transfer expenses. 
The change will not provide the means 
by which large volumes of milk intend¬ 
ed only for manufacturing milk may 
be associated with the market. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and 
conclusions were filed on behalf of cer¬ 
tain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were consid¬ 
ered in making the findings and con¬ 
clusions set forth above. To the extent 
that the suggested findings and con¬ 
clusions filed by interested parties are 


inconsistent with the findings and con¬ 
clusions set forth herein, the requests 
to make such findings or reach such 
conclusions are denied for the reasons 
previously stated in this decision. 

General Findings 

The findings and determinations 
hereinafter set forth are supplemen¬ 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with 
the findings and determinations set 
forth herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby pro¬ 
posed to be amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of 
the act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the marketing 
area, and the minimum prices speci¬ 
fied in the tentative marketing agree¬ 
ment and the order, as hereby pro¬ 
posed to be amended, are such prices 
as will reflect the aforesaid factors, 
insure a sufficient quantity of pure 
and wholesome milk, and be in the 
public interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby pro¬ 
posed to be amended, will regulate the 
handling of milk in the same manner 
as, and will be applicable only to per¬ 
sons in the respective classes of indus¬ 
trial and commercial activity specified 
in, a marketing agreement upon which 
a hearing has been held. 

Rulings on Exceptions 

In arriving at the findings and con¬ 
clusions, and the regulatory provisions 
of this decision, each of the exceptions 
received was carefully and fully con¬ 
sidered in conjunction with the record 
evidence. To the extent that the find¬ 
ings and conclusions, and the regula¬ 
tory provisions of this decision are at 
variance with any of the exceptions, 
such exceptions are hereby overruled 
for the reasons previously stated in 
this decision. 

Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents, a market¬ 
ing agreement regulating the handling 
of milk, and an order amending the 
order regulating the handling of milk 
in the Middle Atlantic marketing area 
which have been decided upon as the 
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detailed and appropriate means of ef¬ 
fectuating the foregoing conclusions. 

It is hereby ordered , That this entire 
decision, except the attached market¬ 
ing agreement, be published in the 
Federal Register. The regulatory pro¬ 
visions of the marketing agreement 
are identical with those contained in 
the order as hereby proposed to be 
amended by the attached order which 
is published with this decision. 

Determination of Producer Approval 
and Representative Period 

May 1978 is hereby determined to be 
the representative period for the pur¬ 
pose of ascertaining whether the issu¬ 
ance of the order, as amended and as 
hereby proposed to be amended, regu¬ 
lating the handling of milk in the 
Middle Atlantic marketing area is ap¬ 
proved or favored by producers, as de¬ 
fined under the terms of the order (as 
amended and as hereby proposed to be 
amended), who during such represent¬ 
ative period were engaged in the pro¬ 
duction of milk for sale within the 
aforesaid marketing area. 

An approved final impact analysis is 
available from the Agricultural Mar¬ 
keting Service. 

Signed at Washington, D.C., on 
August 9, 1978. 

P. R. “Bobby” Smith, 
Assistant Secretary for 
Marketing Services . 

Order 1 amending the order, regulating the 
handling of milk in the Middle Atlantic 
marketing area 

Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplemen¬ 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of the 
aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with 
the findings and determinations set 
forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amend¬ 
ments to the tentative marketing 
agreement and to the order regulating 
the handling of milk in the Middle At¬ 
lantic marketing area. The hearing 
was held pursuant to the provisions of 
the Agricultural Marketing Agreement 
act of 1937, as amended (7 U.S.C. 601 
et seq.), and the applicable rules of 
practice and procedure (7 CFR Part 
900). 


‘This order shall not become effective 
unless and until the requirements of 
§900.14 of the rules of practice and proce¬ 
dure governing proceedings to formulate 
marketing agreements and marketing orders 
have been met. 


Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said order as hereby amend¬ 
ed, and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
act. are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the said marketing 
area, and the minimum prices speci¬ 
fied in the order as hereby amended, 
are such prices as will reflect the 
aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(3) The said order as hereby amend¬ 
ed regulates the handling of milk in 
the same manner as, and is applicable 
only to persons in the respective 
classes of industrial or commercial ac¬ 
tivity specified in, a marketing agree¬ 
ment upon which a hearing has been 
held. 

Order relative to handling . It is 
therefore ordered that on and after 
the effective date hereof the handling 
of milk in the Middle Atlantic market¬ 
ing area shall be in conformity to and 
in compliance with the terms and con¬ 
ditions of the order, as amended, and 
as hereby amended, as follows; 

The provisions of the proposed mar¬ 
keting agreement and order amending 
the order contained in the recom¬ 
mended decision issued by the Acting 
Deputy Administrator, Program Oper¬ 
ations, on April 21, 1978, and pub¬ 
lished in the Federal Register on 
April 27. 1978, shall be and are the 
terms and provisions of this order, 
amending the order, and are set forth 
in full herein: 

1. In § 1004.7, the introductory text 
of paragraph (a) is revised to read as 
follows: 

§ 1004.7 Pool plant 


(a) A plant from which during the 
month a volume not less than 50 per¬ 
cent in the months of September 
through February, and 40 percent in 
the months of March through August, 
of its receipts described in subpara¬ 
graph (1) or (2) of this paragraph is 
disposed of as class I milk (except 
filled milk) and a volume not less than 
15 percent of such receipts is disposed 
of as route disposition (other than as 
filled milk) in the marketing area: 


§ 1004.12 [Amended] 

2. In the introductory text of 
§ 1004.12(d)(2), the number “10” is 
changed to “15.” 

[FR Doc. 78-22572 Filed 8-11-78; 8:45 am] 


[8025-01] 

SMALL BUSINESS ADMINISTRATION 

[13 CFR Port 121] 

SMALL BUSINESS SIZE STANDARDS 

Definition of Small Business for the Purpose of 
Government Procurements for Accounting 
and Auditing Services 

AGENCY: Small Business Administra¬ 
tion. 

ACTION: Notice of extension of com¬ 
ment period. 

SUMMARY: The time for comment 
on the proposal (June 7, 1978, 43 FR 
24697) to increase the size standard 
for accounting and auditing services 
expired on July 8. 1978. A number of 
individuals and companies have re¬ 
quested an additional period in which 
to supply their comments. In order to 
assure the widest possible participa¬ 
tion by members of the industry in 
this proposal, the time for comment 
will be extended for 30 days following 
the publication of this notice. 

DATES: Comments must be received 
on or before September 13, 1978 (30 
days after publication). 

ADDRESS: Director, Size Standards 
Division, Small Business Administra¬ 
tion, 1441 L Street NW., Washington, 
D.C. 20416. 

FOR FURTHER INFORMATION 
CONTACT: 

John D. Whitmore. 202-653-6373. 
Dated: August 7, 1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-22510 Filed 8-11-78; 8:45 am] 


[4910-13] 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 
[14 CFR Part 711 

[Airspace Docket No. 78-SO-34] 

VOR FEDERAL AIRWAY 
Proposed Alteration and Extension 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This notice proposes to 
designate new segments of airway 
from Shelbyville. Tenn., to Nashville, 
Tenn., and from a point on V-52N ap- 
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proximately 31 miles north of Nash¬ 
ville. Tenn.. to Bowling Green. Ky. Ad¬ 
ditionally. it is proposed to number 
these airway segments and a segment 
of V-67 between Chattanooga. Tenn., 
and Shelbyville as V-362. V-5W be¬ 
tween Alma. Ga. t and the NELLO re¬ 
porting point northwest of Norcross. 
Ga., would also be changed to V-362 if 
this proposal is adopted. The new 
airway segments would overlie routes 
that are presently used to the Nash¬ 
ville area. The proposed action would 
improve the air traffic flow in the 
Nashville area and reduce flight plan¬ 
ning and coordination time required 
for use of the present alternate airway 
segments. 

DATES: Comments must be received 
on or before September 13. 1978. 

ADDRESSES: Send comments on the 
proposal in triplicate to: 

Director. FAA Southern Region. Atten¬ 
tion: Chief, Air Traffic Division. Docket 
No. 78-SO-34. Federal Aviation Adminis¬ 
tration. P.O. Box 20636. Atlanta. Ga. 
30320. 

The official docket may be examined 
at the following location: 

FAA Office of the Chief Counsel, Rules 
Docket (AGC-24). Room 916. 800 Indepen¬ 
dence Avenue SW.. Washington. D.C. 

20591. 

An informal docket may be exam¬ 
ined at the office of the Regional Air 
Traffic Division. 

FOR FURTHER INFORMATION 

CONTACT: 

Mr. Everett. L. McKisson, Airspace 
Regulations Branch (AAT-230), Air¬ 
space and Air Traffic Rules Division. 
Air Traffic Service, Federal Aviation 
Administration, 800 Independence 
Avenue SW.. Washington. D.C. 
20591; telephone 202-426-3715. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate 
in the proposed rulemaking by submit¬ 
ting such w'ritten data, views, or argu¬ 
ments as they may desire. Communi¬ 
cations should identify the airspace 
docket number and be submitted in 
triplicate to the Director. Southern 
Region, Attention: Chief. Air Traffic 
Division. Federal Aviation Administra¬ 
tion. P.O. Box 20636, Atlanta. Ga. 
30320. All communications received on 
or before September 13, 1978. will be 
considered before action is taken on 
the proposed amendment. The propos¬ 
al contained in this notice may be 
changed in the light of comments re- 
ceivep. All commments submitted will 
be available, both before and after the 
closing date for comments, in the 
Rules Docket for examination by in¬ 
terested persons. 
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Availability of NPRM 

Any person may obtain a copy of 
this notice of proposed rulemaking 
(NPRM) by submitting a request to 
the Federal Aviation Administration, 
Office of Public Affairs, Attention: 
Public Information Center. APA-430. 
800 Independence Avenue SW., Wash¬ 
ington, D.C. 20591, or by calling 202- 
426-8058. Communications must iden¬ 
tify the docket number of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM’s should 
also request a copy of Advisory Circu¬ 
lar No. 11-2 which describes the appli¬ 
cation procedures. 

The Proposal 

The FAA is considering an amend¬ 
ment to part 71 of the Federal Avi¬ 
ation Regulations (14 CFR Part 71) 
that would designate VOR Federal 
Airway V-362 from Alma. Ga.. via INT 
Alma 3ir T <311* M) and Vienna. Ga., 
123 d T (122° M) radials: Vienna: 
Macon. Ga.; INT Macon 349" T (348* 
M) and Norcross, Ga., 150' T (149° M) 
radials: Norcross: INT Norcross 336* T 
(335° M) and Chattanooga, Tenn., 127* 
T (126° M) radials; Chattanooga; Shel¬ 
byville. Tenn.; Nashville, Tenn.; INT 
Nashville 355° T (353° M) and Bowling 
Green, Ky.. 219* T (217° M) radials; to 
Bowling Green. Additionally, V-5W 
would be rescinded from Alma to the 
NELLO reporting point northwest of 
Norcross. The proposed action would 
reduce flight planning and communi¬ 
cation time required for the use of the 
route segments that are defined as V- 
5W. The airway segments in the vicini¬ 
ty of Nashville will help to improve 
the traffic flow in that area by defin¬ 
ing the vector routes as airways. 

Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Everett L. McKisson, Air 
Traffic Service, and Mr. Richard W. 
Danforth, Office of the Chief Counsel. 

The Proposed Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me. the Federal Avi¬ 
ation Administration proposes to 
amend § 71.123 of part 71 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
71) as republished (43 FR 307) and 
amended (43 FR 3553) as follows: 

Under V-5, "Chattanooga. Tenn., 127’ ra- 
dials, including a west alternate from Alma; 
INT Alma 311* and Vienna, Ga.. 123 radiate, 
Vienna; Macon, Ga.; INT Macon 349' and 
Norcross, Ga., 150' radials; Norcross; Chat¬ 
tanooga;" Is deleted and "Chattanooga. 
Tenn., 127' radials; Chattanooga;" is substi¬ 
tuted therefor. 

V-362 is added to read as follows: 

"V-362 From Alma, Ga.. via INT Alma 
31T and Vienna. Ga., 123* radiate; Vienna; 
Macon. Ga.: INT Macon 349“ and Norcross. 
Ga., 150* radials; Norcross; INT Norcross 
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336’ and Chattanooga, Tenn., 127° radials; 
Chattanooga; Shelbyville, Tenn.; Nashville, 
Tenn.; INT Nashville 355’ and Bowling 
Green. Ky., 219‘ radials; to Bowling Green." 

(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
Sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)): and 14 CFR 11.65.) 

Note.— The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington, D.C., on 
August 4. 1978. 

B. Keith Potts, 
Acting Chief, Airspace and 
Air Traffic Rules Division . 
[FR Doc. 78-22428 Filed 8-11-78; 8:45 am] 


[4910-13] 

[14 CFR Part 73J 

[Airspace Docket No. 78-EA-393 

Proposed Alteration of Restricted Area 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This notice proposes to 
alter the boundaries of the Fort In- 
diantown Gap, Pa.. Restricted Area R- 
5802, and to establish a new subarea 
(R-5802A and B). This action would 
aid the U.S. Army in meeting its cur¬ 
rent and future firing range require¬ 
ments so that required training could 
be completed. 

DATES: Comments must be received 
on or before September 13, 1978. 

ADDRESSES: Send comments on the 
proposal in triplicate to: 

Director. FAA Eastern Region. Attention: 
Chief. Air Traffic Division. Docket No. 78- 
EA-39. Federal Aviation Administration, 
Federal Building. John F. Kennedy Inter¬ 
national Airport, Jamaica. N.Y. 11430 

The official docket may be examined 
at the following location: 

FAA Office of the Chief Counsel, Rules 
Docket (AGC-24), Room 916, 800 Indepen¬ 
dence Avenue SW.. Washington. D.C. 
20591. 

An Informal docket may be exam¬ 
ined at the office of the Regional Air 
Traffic Division. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Lewis W. Still, Airspace Regula¬ 
tions Branch (AAT-230). Airspace 
and Air Traffic Rules Division, Air 
Traffic Service, Federal Aviation Ad¬ 
ministration, 800 Independence 
Avenue SW., Washington, D.C. 
20591; telephone 202-426-8525. 
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SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate 
in the proposed rulemaking by submit¬ 
ting such written data, views, or argu¬ 
ments as they may desire. Communi¬ 
cations should identify the airspace 
docket number and may be submitted 
in triplicate to the Director, Eastern 
Region, Attention: Air Traffic Divi¬ 
sion, Federal Aviation Administration, 
Federal Building, John F. Kennedy In¬ 
ternational Airport, Jamaica, N.Y. 
11430. All communications received on 
or before September 13, 1978, will be 
considered before action is taken on 
the proposed amendment. The propos¬ 
al contained in this notice may be 
changed in the light of comments re¬ 
ceived. All comments submitted will be 
available, both before and after the 
closing date for comments, in the 
Rules Docket for examination by in¬ 
terested persons. 

Availability of NPRM 

Any person may obtain a copy of 
this notice of proposed rulemaking 
(NPRM) by submitting a request to 
the Federal Aviation Administration, 
Office of Public Affairs. Attention: 
Public Information Center, APA-430, 
800 Independence Avenue SW., Wash¬ 
ington, D.C. 20591, or by calling 202- 
426-8058. Communications must iden¬ 
tify the docket number of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM's should 
also request a copy of Advisory Circu¬ 
lar No. 11-2 which describes the appli¬ 
cation procedures. 

The Proposal 

The FAA is considering an amend¬ 
ment to Part 73 of th e Fe deral Avi¬ 
ation Regulations (14 CFR Part 73) 
that would alter Restricted Area R- 
5802 by enlarging the area and subdi¬ 
viding it as R-5802A and R-5802B. 
The additional area is required so that 
training involving moving targets and 
improved ammunition can be accom¬ 
plished. This action would facilitate 
the training at Fort Indiantown Gap 
Restricted Area by extending the gun¬ 
nery range to accommodate current 
training exercises and future range 
programs. The using agency (Com¬ 
mander, Fort Indiantown Gap, Ann- 
ville. Pa.) will serve as lead agency for 
purposes of compliance with the Na¬ 
tional Environmental Policy Act. Com¬ 
ments on any land use problems can 
be addressed to LTC David L. Taylor, 
DPTSEC, Headquarters, U.S. Army 
Garrison, Fort Indiantown Gap. Ann- 
ville. Pa. 17003. Subpart B of Part 73 
was republished in the Federal Regis¬ 
ter on January 3, 1978 (43 FR 659) 
and (43 FR 21450). 
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Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Lewis W. Still, Air Traf¬ 
fic Service, and Mr. Richard W. Dan- 
forth, Office of the Chief Counsel. 

The Proposed Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me, the Federal Avi¬ 
ation Administration proposes to 
amend § 73.58 of Part 73 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
73) as republished (43 FR 703) and 
amended (43 FR 21450) as follows: 

R-5802, Fort Indiantown Gap would be 
rewritten as follows: 

R-5802A Fort Indiantown Gap. Pa. 
Boundaries. Beginnning at Lat. 40“27'30" N., 
Long. 76*44'35" W.; to Lat. 40‘29'42" N.. 

Long. 76-3906" W.: to Lat. 40’28'31" N.. 

Long. 76*36'22" W.; to Lat. 40'25'06" N., 

Long. 76 9 44 48" W.; to point of beginning. 

Designated altitudes. 200 AGL to 5000 feet 
MSL 

Time of designation. February 15 through 
May 10 and September 1 through Decem¬ 
ber 15, 0800-2300 local time on Saturdays 
and 0800-1200 local time on Sundays; May 
11 through August 31. 0800-2400 local 
time on Saturdays and 0800-2000 local 
time on all other days; other times by 
Notice to Airmen (NOTAM) issued at least 
48 hours in advance. 

Controlling agency. Federal Aviation Ad¬ 
ministration, New York ARTC Center. 
Using agency. Commander, Fort Indiantown 
Gap. Annville, Pa. 

R-5802B Fort Indiantown Gap, Pa. 
Boundaries. Beginning at Lat. 40°25'06" N., 
Long. 76’44'48" W.; to Lat. 40’28'31" N., 

Long. 76 B 36’22" W.; to Lat. 40'27'00" N. t 

Long. 76°35'06" W.; to Lat. 40'23'24" N., 

Long. 76 6 43'35" W.; to point of beginning. 

Designated altitudes, Surface to 13,000 feet 
MSL 

Time of desigation. February 15 through 
May 10 and September 1 through Decem¬ 
ber 15, 0800-2300 local time on Saturdays 
and 0800-1200 local time on Sundays; May 
11 through August 31. 0800-2400 local 
time on Saturdays and 0800-2000 local 
time on all other days; other times by 
Notice to Airmen (NOTAM) issued at least 
48 hours in advance. 

Controlling agency. Federal Aviation Ad¬ 
ministration, New York ARTC Center. 
Using agency. Commander, Fort Indiantown 
Gap. Annville, Pa. 

(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.65.) 

Note.— The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington, D.C., on 
August 4, 1978. 

B. Keith Potts, 
Acting Chief, Airspace and 
Air Traffic Rules Division. 

(FR Doc. 78-22430 Filed 8-11-78; 8:45 am) 


[4910-13] 

[14 CFR Port 75] 

[Airspace Docket No. 78-EA-45) 

PROPOSED ALTERATION OF JET ROUTE 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This notice proposes to 
realign a portion of Jet Route 34 from 
Bellaire, Ohio, direct to Martinsburg, 
W.Va. This realignment would im¬ 
prove navigational capabilities and 
reduce controller coordination. 

DATES: Comments must be received 
on or before September 13,1978. 

ADDRESSES: Send comments on the 
proposal in triplicate to: 

Director, FAA Eastern Region, Attention: 
Chief. Air Traffic Division, Docket No. 78- 
EA-45, Federal Aviation Administration, 
Federal Building, John F. Kennedy Inter¬ 
national Airport, Jamaica, N.Y. 11430. 

The official docket may be examined 
at the following location: 

FAA Office of the Chief Counsel. Rules 
Docket (AGC-24), Room 916, 800 Indepen¬ 
dence Avenue SW., Washington. D.C. 
20591. 

An informal docket may be exam¬ 
ined at the office of the Regional Air 
Traffic Division. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Lewis W. Still. Airspace Regula¬ 
tions Branch (AAT-230). Airspace 
and Air Traffic Rules Division, Air 
Traffic Service, Federal Aviation Ad¬ 
ministration, 800 Independence 
Avenue SW., Washington, D.C. 
20591; telephone 202-426-8525. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate 
in the proposed rulemaking by submit¬ 
ting such written data, views, or argu¬ 
ments as they may desire. Communi¬ 
cations should identify the airspace 
docket number and be submitted in 
triplicate to the Director, Eastern 
Region, Attention: Chief. Air Traffic 
Division, Federal Aviation Administra¬ 
tion, Federal Building, John F. Kenne¬ 
dy International Airport, Jamaica, 
N.Y. 11430. All communications re¬ 
ceived on or before September 13, 
1978, will be considered before action 
is taken on the proposed amendment. 
The proposal contained in this notice 
may be changed in the light of com¬ 
ments received. All comments submit¬ 
ted will be available, both before and 
after the closing date for comments, in 
the Rules Docket for examination by 
interested persons. 
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Availability op NPRM 

Any person may obtain a copy of 
this notice of proposed rulemaking 
(NPRM) by submitting a request to 
the Federal Aviation Administration, 
Office of Public Affairs, Attention: 
Public Information Center, APA-430, 
800 Independence Avenue SW., Wash¬ 
ington, D.C. 20591, or by calling 202- 
426-8058. Communications must iden¬ 
tify the docket number of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM’s should 
also request a copy of Advisory Circu¬ 
lar No. 11-2 which describes the appli¬ 
cation procedures. 

The Proposal 

The FAA is considering an amend¬ 
ment to Subpart B of part 75 of the 
Federal Aviation Regulations (14 CFR 
Part 75) that would realign Jet Route 
34, in part, from Bellaire, Ohio, direct 
to Martinsburg, W.Va. Presently, Jet 
Route 34 is aligned from Bellaire to its 
eastern terminus located at the inter¬ 
section of Jet Routes 6 and 34. The jet 
route segment southwest of Bellaire 
requires use of Bellaire VORTAC for 
185 miles. This is w r ell beyond the 
normal maximum distance of 130 
miles and aircraft frequently drift 
south of course because of unsatisfac¬ 
tory reception. The use of Martins¬ 
burg VORTAC in the structure of J-34 
should solve this problem. The FAA 
believes the proposed realinement of 
J-34 w’ould improve aircraft navigation 
capability as it approaches the eastern 
terminus. Also, controller coordination 
would be reduced. Subpart B of part 
75 was republished in the Federal 
Register on January 3, 1978 (43 FR 
714). 

Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Lewis W. Still, Air Traf¬ 
fic Service, and Mr. Richard W. Dan- 
forth. Office of the Chief Counsel. 

The Proposed Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me, the Federal Avi¬ 
ation Adminstration proposes to 
amend § 75.100 of part 75 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
75) as republished <43 FR 714 and 
amended 19212) as follows: 

Under Jet Route No. 34. • Bellaire, Ohio; 
to INT of Bellaire 104' and Westminster. 
Md., 247" radials," would be deleted and 
“Bellaire, Ohio; to Martinsburg, W. Va." 
would be substituted therefor. 

(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1343(a) and 1354(a)); 
Sec. 6(c). Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.65) 

Note.— The FAA has determined that tills 
document does not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 


11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington. D.C.. on 
August 4, 1978. 

B. Keith Potts, 
Acting Chief, Airspace and 
Air Traffic Rides Division . 
(FR Doc. 78-22431 Filed 8-11-78; 8:45 am] 


[ 6750 - 01 ] 

FEDERAL TRADE COMMISSION 
fl6 CFR Port 41 

PARTICIPATION IN COMMISSION 
PROCEEDINGS 

Former Commission Members and Employees 

AGENCY: Federal Trade Commission. 
ACTION: Proposed rule. 

SUMMARY: This proposed amend¬ 
ment to the rule governing participa¬ 
tion in Commission proceedings by 
former Commission members and em¬ 
ployees would change the period when 
former members and employees must 
file an application for clearance to 
participate and would clarify the re¬ 
strictions on post-employment partici¬ 
pation. The Commission proposes this 
amendment to resolve certain difficul¬ 
ties in the administration of its cur¬ 
rent rule. 

DATE: W/itten comments must be re¬ 
ceived on or before October 13, 1978. 

ADDRESS: Comments should be ad¬ 
dressed to the Secretary, Federal 
Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. Comments will be en¬ 
tered on the public records of the 
Commission and will be available for 
public inspection in room 130 at the 
above address during normal business 
hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Jack Schwartz. Office of the Gener¬ 
al Counsel. Federal Trade Commis¬ 
sion, Washington, D.C. 20580, 202- 
523-3615. 

SUPPLEMENTARY INFORMATION: 
The Commission’s current § 4.1(b), 16 
CFR § 4.1(b), augments statutory re¬ 
strictions on post-employment partici¬ 
pation in Commission proceedings by 
former members of the Commission 
and former Commission employees. It 
does this through a clearance mecha¬ 
nism: no former member or employee 
may participate in a professional ca¬ 
pacity in any matter “which w as pend¬ 
ing in any manner” while the former 
member or employee served with the 
Commission, unless the Commission 
gives its advance authorization. Such 
authorization is of course denied if 


participation is prohibited under the 
criminal statute, 18 U.S.C. § 207. If the 
statutory restrictions are inapplicable, 
the Commission grants authorization 
if it is “satisfied that the appearance 
or participation will not involve any 
actual or apparent impropriety.” 

Certain difficulties have attended 
the Commission’s administration of 
this rule. Given the complex and mul¬ 
tifaceted nature of many of the Com¬ 
mission’s undertakings, it is often hard 
for former employees to know wheth¬ 
er matters in which they wish to par¬ 
ticipate were “pending in any manner” 
while they were at the Commission. 
Also, the “apparent impropriety” 
aspect of the substantive standards for 
clearance does not readily admit of 
precise definition, even in case-by-case 
application. 

Thus, the Commission proposes to 
amend its rule, as set forth below, to 
resolve these difficulties. It invites 
comment on any aspect of the propos¬ 
al, and it particularly seeks comment 
on certain highlighted issues. The 
main changes in the rule are: 

(1) Requests for clearance must be 
filed prior to participation in any 
matter during the 4 years following 
termination of service with the Com¬ 
mission, regardless of whether the 
matter was pending or not during the 
tenure of the employee. A request for 
clearance is also required even after 
this 4-year period where the former 
employee personally participated in 
the matter for which clearance is 
sought. As to the 4-year period, the 
Commission notes that the drawing of 
an appropriate line in this type of pro¬ 
vision is particularly difficult. It there¬ 
fore invites comment about the length 
of the filing requirement—whether it 
should be 4 years, or some greater or 
lesser period of time. Specific sugges¬ 
tions for comment are that it be 3 
years, or, particularly in light of the 
requirement that an application be 
filed whenever the former employee 
seeks clearance to participate in a 
matter in which he had personally 
participated, 1 year. 

(2) The prohibitions of the criminal 
statute are augmented by a provision 
mandating rejection of a clearance re¬ 
quest “where nonpublic documents or 
information pertaining to the matter 
for which authorization is sought (in¬ 
cluding general information concern¬ 
ing pertinent enforcement strategy) 
came to the attention of the former 
member or employee or would be 
likely to have come to his attention in 
the course of his duties, unless the 
Commission finds that the nature of 
the documents or information is such 
that no present advantage could be 
conferred.” This formulation replaces 
the “actual or apparent impropriety” 
standard. It addresses more precisely 
the concerns that underlie the current 
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provision. For shorthand reference, it 
may be termed the “access’' standard. 

“Information” includes general en¬ 
forcement strategy that would be ap¬ 
plicable to the particular matter, even 
if such information was not focused on 
that one matter. For example, a 
former employee who had access to a 
memorandum discussing enforcement 
options pertinent to a given industry 
or type of trade practice would be re¬ 
garded as having had access to perti¬ 
nent information for any matter in¬ 
volving a member of that industry or 
that type of trade practice. 

Further, the proposal would require 
rejection of a clearance request where 
such information came to. or was 
likely to have come to, the former 
member’s or employee’s attention, 
“unless the Commission finds that the 
nature of the documents or informa¬ 
tion is such that no present advantage 
could be conferred.” 

While a majority of the Commission 
presently favors the “access” standard 
as set forth in the accompanying text 
of the proposed rule, the Commission 
also seeks comment on whether to add 
to this standard a presumption that 
access to certain categories of docu¬ 
ments confers a present advantage, 
and, if so, the types or categories of 
documents or information (e.g., recom¬ 
mendations for issuance of compulsory 
process or complaints) that should 
raise such a presumption. 

The proposal retains the 1-year “of¬ 
ficial responsibility” bar contained in 
the criminal statute and the current 
rule. The Commission invites comment 
on whether the rule should be 
changed so that an application would 
be denied if it was filed “within 2 
years after termination of the former 
member’s or employee’s service with 
the Commission and it appears that 
within a period of 1 year prior to the 
termination of his service the former 
member or employee was officially re¬ 
sponsible for the proceeding or investi¬ 
gation.” In addition, as proposed, the 
“official responsibility” provision ap¬ 
plies to rulemaking. The Commission 
desires comment, not only on the 
length of the prohibition, but also its 
application to rulemaking and similar 
nonadjudicative proceedings. 

(3) In addition to the proposed 
amended rule 4.1(b) that follows, 
there is separately set out as 
§ 4.1(b)(7) a 1-year flat ban on partici¬ 
pation, applicable to former Commis¬ 
sioners, Bureau Directors, Deputy 
Bureau Directors, the General Coun¬ 
sel, the Executive Director, and the 
Director of the Office of Policy Plan¬ 
ning. However, a majority of the Com¬ 
mission has not approved this pro¬ 
posed revision and it is therefore being 
published for comment without rec¬ 
ommendation. The Commission invites 
comments on whether the rule should 


incorporate such a flat ban at all; how 
such a ban would affect recruitment 
and retention of Commission person¬ 
nel at various levels; if the rule does 
include such a ban, whether it should 
run for 1 year or some other period, 
perhaps 2 years; and whether, as pro¬ 
posed initially by the General Coun¬ 
sel, such a ban should extend beyond 
the officials named to all employees 
classified at GS-16 or higher, and to 
employees at other grades who hold 
particularly sensitive positions (like at¬ 
torney-advisers to the Commissioners, 
assistant directors, and assistants to 
the Bureau Directors, Deputy Direc¬ 
tors, and the General Counsel). 

The House-Senate conference on 
H.R. 3816, the Federal Trade Commis¬ 
sion Amendments of 1978, approved a 
1-year flat ban on participation, appli¬ 
cable to Commissioners and employees 
classified at GS-16 or higher. (The 
conference report on this legislation 
was approved by the Senate but was 
rejected by the House for reasons not 
relevant here and awaits another con¬ 
ference.) Except for its more limited 
coverage of positions, § 4.1(b)(7), if 
adopted, would apply as the statutory 
provision would, if enacted. See H.R. 
Rept. No. 95-892, 95th Cong.. 2d Sess. 
(1978) (124 Cong. Rec. H1347 (daily ed. 
Feb. 22, 1978)). For example, pro se fil¬ 
ings are within the scope of the statu¬ 
tory ban and hence within the scope 
of § 4.1(b)(7), though they are other¬ 
wise excluded from the proposed 
amendments to rule 4.1(b). Converse¬ 
ly, office counseling is not addressed 
by the statutory provision or by 
§ 4.1(b)(7). Like the statutory provi¬ 
sion, § 4.1(b)(7) would become effective 
for all covered personnel a year after 
adoption. 

(4) Comments are particularly invit¬ 
ed on how participation in rulemaking 
should be treated. As the amendment 
is drafted, such participation would re¬ 
quire authorization, except for the 
submission of a petition for rulemak¬ 
ing or of a public record comment. 
Further, all of the substantive tests of 
proposed rule 4.1(b) would apply to ru¬ 
lemaking proceedings. However, where 
the former employee had neither per¬ 
sonally and substantially participated 
in the proceeding nor (as to the pre¬ 
scribed period after departure) had 
been officially responsible for it, it is 
anticipated that authorization would 
generally be given. Nonpublic informa¬ 
tion having some potential for confer¬ 
ring a present advantage is unlikely to 
arise frequently in rulemaking pro¬ 
ceedings. 

(5) The proposed rule delegates to 
the General Counsel the authority to 
grant or deny requests for authoriza¬ 
tion to participate. In light of the ex¬ 
pected increase in volume of requests 
if the proposed 4-year filing require¬ 
ment is adopted, this change is de¬ 


signed to speed processing of request, 
and to free individual Commissioners 
from this task. However, the proposed 
rule provides that the General Coun¬ 
sel may, in unusual or difficult cases, 
and in his sole discretion, refer a re¬ 
quest to the Commission for decision. 

The Commission intends that this 
rule revision, if adopted, would become 
effective 30 days after promulgation. 
However, the Commission intends not 
to require reapplication by any former 
member or employee who is properly 
participating pursuant to Commission 
authorization under § 4.1(b)(3) of the 
current rule. 

In consideration of the foregoing, 
the Commission proposes to amend its 
rules of practice as follows; 

By amending § 4.1(b) to read as fol¬ 
lows; 

§ 4.1 Appearances. 


(b) Restrictions as to former mem¬ 
bers and employees.—(1) Except as 
specifically authorized by the Commis¬ 
sion, no former member or employee 
of the Commission shall appear as at¬ 
torney or counsel or otherwise partici¬ 
pate through any form of professional 
consultation or assistance in any pro¬ 
ceeding or investigation, formal or in¬ 
formal, (i) within 4 years of the termi¬ 
nation of his service at the Commis¬ 
sion; or (ii) in which the former 
member or employee participated per¬ 
sonally while serving with the Com¬ 
mission. 

(2) In cases to which § 4.1(b)(1) is ap¬ 
plicable, a former member or employ¬ 
ee of the Commission may request au¬ 
thorization to appear or participate in 
a proceeding or investigation by filing 
with the Secretary of the Commission 
a written application therefor, disclos¬ 
ing the following information, to the 
extent known; (i) The nature and 
extent of the former member’s or em¬ 
ployee’s participation in, knowledge 
of. and connection with the proceed¬ 
ing or investigation during his service 
with the Commission; (ii) whether doc¬ 
uments or information concerning the 
proceeding or investigation came to 
his attention and, if so, the nature of 
such documents or information; (iii) 
whether he w r as employed in the same 
bureau, office, division, or other ad¬ 
ministrative unit in which the pro¬ 
ceeding or investigation is or has been 
pending; (iv) whether he worked di¬ 
rectly or in close association with 
Commission personnel assigned to the 
proceeding or investigation; (v) wheth¬ 
er during his service with the Commis¬ 
sion he was engaged in any matter 
concerning the individual, company, 
industry, or any member of the indus¬ 
try involved in the proceeding or in¬ 
vestigation. 
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(3) The requested authorization will 
not be given in any case (i) where it 
appears that the former member or 
employee during his service with the 
Commission participated personally 
and substantially in the proceeding or 
investigation; (ii) where the applica¬ 
tion is filed within one (1) year after 
termination of the former member’s or 
employee’s service with the Commis¬ 
sion and it appears that within a 
period of one (1) year prior to the ter¬ 
mination of his service the former 
member or employee was officially re¬ 
sponsible for the proceeding or investi¬ 
gation; or (iii) where nonpublic docu¬ 
ments or information pertaining to 
the matter for which authorization is 
sought (including general information 
concerning pertinent enforcement 
strategy) came to the attention* of the 
former member or employee or would 
be likely to have come to his attention 
in the course of his duties, unless the 
Commission finds that the nature of 
the documents or information is such 
that no present advantage could be 
conferred. 

(4) Subsections 4.1(b) (1), (2), and (3) 
shall not apply to (i) pro se filings of 
any kind; (ii) requests or appeals 
under the Freedom of Information 
Act, Privacy Act, or Government in 
the Sunshine Act; (iii) submissions of 
comments on a matter on which the 
Commission has invited public com¬ 
ment; (iv) submissions of petitions for 
the initiation of rulemaking proceed¬ 
ings; or (v) filings of premerger notifi¬ 
cation forms. 

(5) The General Counsel shall have 
the authority to grant or deny all re¬ 
quests for authorization to appear or 
participate under this section. In un¬ 
usual or difficult cases he may, in his 
sole discretion, refer a request to the 
Commission for determination. 

(6) In any case in which a former 
member or employee of the Commis¬ 
sion is prohibited under §§ 4.1(b) (1) or 
(3) from appearing or participating in 
a Commission proceeding or investiga¬ 
tion. his services shall not be utilized 
in any respect in such matter nor shall 
the matter be discussed with him in 
any manner by any partner or legal or 
business associate. 


While a majority of the Commission 
is not at present persuaded, even on a 
tentative basis, that the following pro¬ 
vision ought to be incorporated into 
the proposed rule, the Commission 
does desire to obtain public comment 
as to whether this proposal should be 
included in the final version. 

(7) Notwithstanding any other provi¬ 
sion of this section, no former member 
of the Commission, and no former 
Bureau Director, Deputy Bureau Di¬ 
rector, General Counsel, Executive Di¬ 
rector, or Director of the Office of 
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Policy Planning shall, for a period of 1 
year after termination of the former 
member’s or employee’s service in that 
position, (i) make any appearance 
before the Commission, or (ii) make 
any written or oral communication to 
the Commission, any Commissioner, or 
any employee on behalf of any person 
(other than the United States) on any 
particular matter which is before the 
Commission; provided that the subsec¬ 
tion shall not apply to any matter of 
any exclusively personal and individu¬ 
al nature. 

(15 U.S.C. 46(g).) 

By direction of the Commission 
dated July 31. 1978. 

Carol M. Thomas, 
Secretary. 

[FR Doc. 78-22608 Piled 8-11-78; 8:45 am) 


f4830-01] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[26 CFR Part 1] 

[LR-259-76] 

MOVING EXPENSES OF THE MILITARY 
Proposed Rulemaking 

AGENCY; Internal Revenue Service. 
Treasury. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This document contains 
proposed regulations relating to 
moving expenses of members of the 
Armed Forces. Provisions for special 
treatment of these moving expenses 
were added by the Tax Reform Act of 
1976. The regulations would provide 
members of the Armed Forces and the 
Departments of Defense and Trans¬ 
portation with the guidance needed to 
comply with the new law. 

DATES: Written comments and re¬ 
quests for a public hearing must be de¬ 
livered or mailed by October 16, 1978. 
The amendments are proposed to be 
effective for taxable years beginning 
after December 31, 1975. 

ADDRESS: Send comments and re¬ 
quests for a public hearing to: Com¬ 
missioner of Internal Revenue, Atten¬ 
tion: CC:JjR:T (LR-259-76), Washing¬ 
ton, D.C. 20224. 

FOR FURTHER INFORMATION 
CONTACT: 

John M. Coulter, Jr., of the Legisla¬ 
tion and Regulations Division, Office 
of the Chief Counsel, Internal Reve¬ 
nue Service. 1111 Constitution 
Avenue NW., Washington, D.C. 
20224 (Attention: CC:LR:T), 202- 
566-3346. 
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SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed 
amendments to the income tax regula¬ 
tions (26 CFR part 1) under section 
217(g) of the Internal Revenue Code 
of 1954. These amendments are pro¬ 
posed to conform the regulations to 
section 506(c) of the Tax Reform Act 
of 1976 (90 Stat. 1568) and are to be 
issued under the authority contained 
in section 7805 of the Internal Reve¬ 
nue Code of 1954 (68A Stat. 917; 26 
U.S.C. 7805). 

Moving Services or Reimbursement 
Provided by Government 

The proposed regulations explain 
the manner in which moving services, 
reimbursements, or allowances pro¬ 
vided by the Government to members 
of the Armed Forces are treated for 
tax purposes. Generally, military 
moving services, reimbursements, and 
allowances are not includible in gross 
income, and no reporting or withhold¬ 
ing with respect to them is required. 
However, reimbursements and 
allowances that exceed a member’s 
actual moving expenses must be in- 
V eluded in gross income, and reporting 
and withholding is required with re¬ 
spect to the excess. 

Permanent Change of Station 

The proposed regulations apply only 
to moves that are made by members of 
the Armed Forces who are on active 
duty and that are made pursuant to a 
military order and incident to a per¬ 
manent change of station. The pro¬ 
posed regulations cover common situa¬ 
tions that are considered to be perma¬ 
nent changes of station for tax pur¬ 
poses. Thus, not only are ordinary 
transfers from one duty station to an¬ 
other considered permanent changes 
of station, but the initial move from 
home to a duty station upon com¬ 
mencement of active duty and the 
final move from a duty station to 
home or a nearer point in the United 
States upon termination of active duty 
also are considered permanent 
changes of station in much the same 
manner as they are for purposes of 
the military’s moving expense reim¬ 
bursement rules. 

Miscellaneous Matters 

The proposed regulations define 
storage expenses and also make clear 
that, in a case involving a move by a 
member’s spouse or dependents from 
or to a location other than that from 
or to which the member moves, the 
moves are considered to be a single 
move for purposes of section 217. The 
proposed regulations also make clear 
that section 217(g) applies to a move 
by a spouse or dependents of a 
member of the Armed Forces who 
dies, is imprisoned, or deserts while on 
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active duty, if the move is to the mem¬ 
ber’s place of enlistment or induction 
or to the member’s, spouse’s, or de¬ 
pendents’ home of record or a nearer 
point in the United States. 

Comments and Requests for a Public 
Hearing 

Before adopting these proposed reg¬ 
ulations. consideration will be given to 
any written comments that are sub¬ 
mitted (preferably six copies) to the 
Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A 
public hearing will be held upon writ¬ 
ten request to the Commissioner by 
any person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

Drafting Information 

The principal author of these pro¬ 
posed regulations was John M. 
Coulter, Jr., of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue Serv¬ 
ice. However, personnel from other of¬ 
fices of the Internal Revenue Service 
and Treasury Department participated 
in developing these regulations, both 
on matters of substance and style. 

Proposed Amendments to the 
Regulations 

The proposed amendments to the 
income tax regulations (26 CFR Part 
1) are as follows: 

§1.82-1 [Amended] 

Paragraph 1. Section 1.82-1 (b) (2) is 
amended by deleting the phrase “para¬ 
graph (g)“ and inserting in its place 
the phrase “paragraph (h)’\ 

§ 1.217 [Amended] 

Paragraph 2. Section 1.217 and the 
historical note are deleted. 

Paragraph 3. Paragraph (g) of 
§ 1.217-2 is redesignated as paragraph 
(h). 

Paragraph 4. The following new 
paragraph is added immediately after 
paragraph (f) of § 1.217-2: 

§ 1.217-2 Deduction for moving expenses 
paid or incurred in taxable years be¬ 
ginning after December 31,1969. 

• ♦ • • • 

(g) Rules for members of the Armed 
Forces of the United States—( 1 ) In gen¬ 
eral The rules in paragraphs (a) (1) 
and (2), (b), and (e) of this section 
apply to moving expenses paid or in¬ 
curred by members of the Armed 
Forces of the United States on active 
duty who move pursuant to a military 
order and incident to a permanent 
change of station, except as provided 
in this paragraph (g). However, if the 


moving expenses are not paid or in¬ 
curred incident to a permanent change 
of station, this paragraph (g) does not 
apply, but all other paragraphs of this 
section do apply. The provisions of 
this paragraph apply to taxable years 
beginning after December 31, 1975. 

(2) Treatment of services or reim¬ 
bursement provided by Government — 

(i) Services in kind The value of any 
moving or storage services furnished 
by the United States Government to 
members of the Armed Forces, their 
spouses, or their dependents in con¬ 
nection with a permanent change of 
station is not includible in gross 
income. The Secretary of Defense and 
(in cases involving members of the 
peace-time Coast Guard) the Secre¬ 
tary of Transportation are not re¬ 
quired to report or withhold taxes 
with respect to those services. Services 
furnished by the Governement include 
services rendered directly by the Gov¬ 
ernment or rendered by a third party 
who is compensated directly by the 
Government for the services. 

(ii) Reimbursements . The following 
rules apply to reimbursements or 
allowances by the Government to 
members of the Armed Forces, their 
spouses, or their dependents for 
moving or storage expenses paid or in¬ 
curred by them in connection with a 
permanent change of station. If the 
reimbursement or allowance exceeds 
the actual expenses paid or incurred, 
the excess is includible in the gross 
income of the member, and the Secre¬ 
tary of Defense or Secretary of Trans¬ 
portation must report the excess as 
payment of wages and withhold 
income taxes under section 3402 and 
the employee taxes under section 3102 
with respect to that excess. If the re¬ 
imbursement or allowance does not 
exceed the actual expenses, the reim¬ 
bursement or allowance is not includi¬ 
ble in gross income, and no reporting 
or withholding by the Secretary of De¬ 
fense or Secretary of Transportation is 
required. If the actual expenses, as 
limited by paragraph (b)(9) of this sec¬ 
tion, exceed the reimbursement or 
allowance, the member may deduct 
the excess if the other reuqirements of 
this section, as modified by this para¬ 
graph, are met. The determination of 
the limitation on actual expenses 
under paragraph (b)(9) of this section 
is made without regard to any services 
in kind furnished by the Government. 

(3) Permanent change of station. For 
purposes of this section, the term 
“permanent change of station” in¬ 
cludes the following situations: 

(i) A move from home to the first 
post of duty when appointed, reap¬ 
pointed, reinstated, called to active 
duty, enlisted, or inducted. 

(ii) A move from the last post of 
duty to home or a nearer point in the 
United States in connection with and 


within 90 days of retirement, dis¬ 
charge. resignation, separation under 
honorable conditions, transfer, relief 
from active duty, temporary disability 
retirement, or transfer to a Fleet Re¬ 
serve. 

(iii) A move from one permanent 
post of duty to another permanent 
post of duty at a different duty sta¬ 
tion, even if the member separates 
from the Armed Forces immediately 
or shortly after the move. 

The terms “permanent,” “post of 
duty,” “duty station,” and “honor¬ 
able” have the meanings given them 
in appropriate Department of Defense 
or Department of Transportation 
rules and regulations. 

(4) Storage expenses. This paragraph 
applies to storage expenses as well as 
to moving expenses described in para¬ 
graph (b)(1) of this section. The term 
“storage expenses” means the cost of 
storing personal effects of members of 
the Armed Forces, their spouses, and 
their dependents. 

(5) Moves of spouses and dependents. 
(i) The following special rule applies 
for purposes of paragraphs (b) (9) and 
(10) of this section, if the spouse or de¬ 
pendents of a member of the Armed 
Forces move to or from a different lo¬ 
cation than does the member. In this 
case, the spouse is considered to have 
commenced work as an employee at a 
new principal place of work that is 
within the same general location as 
the location to which the member 
moves. 

(ii) The following special rule applies 
for purposes of this paragraph to 
moves by spouses or dependents of 
membes of the Armed Forces who die, 
are imprisoned, or desert while on 
active duty. In these cases, a move to a 
member’s place of enlistment or induc¬ 
tion or the member’s, spouse’s, or de¬ 
pendents* home of record or nearer 
point in the United States is consid¬ 
ered incident to a permanent change 
of station. 


Jerome Kurtz, 
Commissioner of 
Internal Revenue. 
[FR Doc. 78-22634 Filed 8-11-78; 8:45 am] 


[1505-01] 

DEPARTMENT OF DEFENSE 

Department of the Army 
[32 CFR Part 553] 

ARMY NATIONAL CEMETERIES 
Restrictions of Bicycles 

Correction 

In Federal Register Document 78- 
21998. appearing at page 35069, in the 
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issue for Tuesday, August 8, 1978, in 
the For Further Information Contact 
paragraph, which appears on page 
35070, ^'Lt. Comdr. Ellsworth S. 
Clarke” should read ”Lt. Col. Ells¬ 
worth S. Clarke.” 


[7710-12] 

POSTAL SERVICE 

[39 CFR Port 111] 

OFFICIAL MAIL 

Mandatory Use of Reply Mail by Federal 
Agencies 

AGENCY: Postal Service. 

ACTION: Proposed rule. 

SUMMARY: These proposed regula¬ 
tions would require all Federal Gov¬ 
ernment departments and agencies to 
use business reply mail, metered reply 
mail, or stamped self-addressed enve¬ 
lopes when providing envelopes, cards, 
and mailing labels to correspondents 
for official business reply purposes. 
This proposal is intended to improve 
accountability for official reply mail. 

DATE: Comments must be received on 
or before September 13. 1978. 

ADDRESS: Written comments should 
be directed to the Manager, Govern¬ 
ment Revenue and Examination 
Branch, Finance Department, U.S. 
Postal Service, 475 L’Enfant Plaza 
West SW., Washington, D.C. 20260. 
Copies of all written comments re¬ 
ceived will be available for public in¬ 
spection and photocopying between 9 

a.m. and 4 p.m., Monday through 
Friday, in room 8402, 475 I/Enfant 
Plaza West SW., Washington, D.C. 
20260. 

FOR FURTHER INFORMATION 
CONTACT: 

James S. Stanford, Manager, Gov¬ 
ernment Revenue and Examination 
Branch, 202-245-5005. 

SUPPLEMENTAL INFORMATION: 
Current regulations in chapter 1 of 
the Postal Service Manual permit de¬ 
partments and agencies authorized to 
use the official mail privilege to pro¬ 
vide correspondents with “Postage and 
Fees Paid” envelopes, cards, and labels 
for reply purposes. The same regula¬ 
tions also permit Federal Government 
agencies to use the business reply mail 
format and procedures for official 
reply purposes. Ten agencies are cur¬ 
rently using business reply mail. 

Under existing procedures, depart¬ 
ments and agencies which sample offi¬ 
cial mail to determine the amount of 


postage due the Postal Service are re¬ 
quired to count “Postage and Fees 
Paid" reply envelopes, furnished to 
obtain official information, which are 
returned during the designated sam¬ 
pling periods. In our opinion, this 
counting procedure is administratively 
unworkable and highly inaccurate. 
Nearly all agency official mail sam¬ 
pling is done on outgoing mail, with 
the major exception of these incoming 
reply envelopes. Because it is difficult, 
however, to identify these incoming 
reply envelopes mixed with large vol¬ 
umes of incoming mail, many are not 
counted for the sample. 

The proposed regulations would re¬ 
solve this problem by eliminating use 
of “Postage and Fees Paid” indicia 
when providing envelopes, cards, car¬ 
tons, and labels for reply purposes. 
Federal Government agencies would 
use the same methods of postage pay¬ 
ment available to private mailers for 
this type of mail, namely: Business 
reply mail, metered reply, or stamped 
self-addressed envelopes. The pro¬ 
posed regulation would also clarify 
procedures for Federal Government 
agencies to obtain business reply per¬ 
mits and pay postage and fees. 

Under this proposal, the regulations 
in 131.23, Postal Service Manual, 
would also apply to official business 
reply mail except as modified in these 
proposed regulations. It should also be 
noted that a change to 131.235 con¬ 
cerning business reply mail format was 
issued as a final regulation on May 17, 
1978, 43 FR 21327, and that these reg¬ 
ulations have not yet been published 
in the Postal Service Manual. They 
are scheduled to be included in issue 
120, due to appear shortly. The regula¬ 
tions in 144.112 would apply to official 
metered reply mail. 

To carry out the above purposes, the 
Postal Service proposes to revise sec¬ 
tions 137.25 and 137.273f of the Postal 
Service Manual. We anticipate these 
changes will become effective on April 
1. 1979. 

Although exempt from the require¬ 
ments of the Administrative Proce¬ 
dure Act (5 U.S.C. 553(b), <c» regard¬ 
ing proposed rulemaking by 39 U.S.C. 
410(a), the Postal Service invites 
public comment on the following pro¬ 
posed revisioh of the Postal Service 
Manual: 

Part 137— Official Mail 

In 137.2 of the Postal Service 
Manual, add immediately following 
.253 the heading “Contractor” and the 
letter “a.”; redesignate .254, .255, and 
.256 as .253 b, c, and d respectively and 
redesignate subheadings a, b, and c of 


redesignated .253c as (1), (2), and (3) 
respectively: strike out in redesignated 
.253 a and b the reference to “137.257” 
and insert “137.254” in lieu thereof; 
strike out in redesignated .253c and 
.253c(l) the references “137.253. or 
.254” and insert “137.253a or b” in lieu 
thereof: redesignate .257 as .254 and 
add the heading “Reimbursement”; 
strike out in redesignated .254 the ref¬ 
erences “137.252, .253, .254” and insert 
“137.252 and .253,” in lieu thereof; and 
revise .251. .252, redesignated .253d 
and .273f to read as follows: 

137.25 Reply and contractor use. 

.251 General. Except as provided in 
137.252 and .253, a department or 
agency authorized to use the official 
mail privilege may not loan or furnish 
official envelopes, cards, cartons, or 
labels to any private person, concern, 
or organization or permit the use of 
such envelopes, cards, cartons, or 
labels for private benefit. 

.252 Business reply. 

a. A department or agency author¬ 
ized to use the official mail privilege 
which wishes to distribute official en¬ 
velopes, cards, cartons, or labels to any 
person, concern, or organization from 
or through whom official matter is de¬ 
sired, must use either the business 
reply format provided by 137.252 c and 
d, the metered reply format provided 
by 144.112, or affix adhesive postage 
stamps. “Postage and Fees Paid” enve¬ 
lopes, cards, cartons, and labels de¬ 
scribed in 137.242 and .243 may not be 
distributed for reply purposes. 

b. To use business reply mail a de¬ 
partment or agency must apply for a 
business reply permit. Application for 
such a permit must be in accordance 
with 137.273f. A department or agency 
which holds a postage meter license 
may distribute official metered reply 
cards and envelopes for return to the 
meter license holder as provided in 
144.112. Adhesive postage stamps may 
be preapplied to cards and envelopes 
distributed for reply purposes under 
the provisions of 137.248. 

c. Official business reply envelopes 
must bear the printed address and 
return address of one of the author¬ 
ized departments or agencies listed in 
137.231 and be printed in the format 
required by 131.235 with the following 
exceptions (illustration shown below). 

(1) The legend required by 
131.235b(l)(d) must read “POSTAGE 
WILL BE PAID BY (name of U.S. 
Government Agency)”. 

(2) The space for permit holders’ use 
described in 131.235c(5) must bear the 
complete return address and the words 
“Official Business. Penalty for Private 
Use, $300”. 

d. The following is an illustration of 
the official business reply mail format: 
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U S. GOVERNMENT AGENCY 
Anytown. USA 00000 

OFFICIAL BUSINESS 
PENALTY FOR PRIVATE 
USE. $300 



BUSINESS REPLY MAIL 


FIRST CLASS 


PERMIT NO 00000 


ANYTOWN. U S A 


POSTAGE WILL BE PAID BY US GOVERNMENT AGENCY 

U.S. Government Agency 
Attn: Finance Dept. 

Federal Building 
Anytown, USA 00000 


NO POSTAGE 
NECESSARY 
IF MAILED 
IN THE 

UNITED STATES 



e. Official metered reply cards and 
envelopes of authorized departments 
and agencies listed in 137.231 must 
bear in the upper left corner the com¬ 
plete return address and the words Of¬ 
ficial Business, Penalty for Private 
Use, $300. The return address and 
statement may not be handwritten or 
typewritten. Other instructions in 
144.112 a, b, and c governing the prep¬ 
aration of the address side of metered 
reply cards and envelopes also apply 
to offiial metered reply mail. 

.253 Contractor. 

* • • * * 

d. Official envelopes and labels used 
by any contractor, as provided in 
137.253 a and b must bear the printed 
return address of one of the author¬ 
ized departments or agencies listed in 
137.231 and be printed n the form set 
out in 137.242 and .243. No return 
name and address of a private person, 
concern, organization, or contractor 
may be shown. When a special service 
is required for contractor mailings, the 
envelope or label must be preprinted 
with the type of special service de¬ 
sired. Private users of official enve¬ 
lopes and labels may not add their 
own marking for these services. 

* * • • • 

.273 Mailing permits. 


f. Business reply mail. 

(1) Application. 

(a) A Federal Government depart¬ 
ment or agency desiring to furnish of¬ 
ficial return envelopes to correspon¬ 
dents may apply for an official busi¬ 
ness reply mail permit by filing an ap¬ 
plication in duplicate on Form 3614, 
Application to Distribute Business 
Reply Cards, Envelopes and Labels. 
The application may be filed at the 
post office where the mail will be re¬ 


turned, or at the post office where the 
bearing a single business reply mail 
permit number is to be returned to of¬ 
fices in more than one city. 

(b) Upon receipt of the application, 
the postmaster will annotate both 
copies “Federal Government Agency’* 
and complete the approval and permit 
portions of the form. The original 
permit portion of the form will be 
given to the applicant. The original 
application portion will be filed at the 
post office by permit number. The du¬ 
plicate copy of the application and the 
duplicate permit portion will be for¬ 
warded by the Postmaster to: Man¬ 
ager, Government Revenue and Exam¬ 
ination Branch, Finance Department, 
U.S. Postal Service, Washington, D.G, 
20260. 

(c) Departments and agencies must 
notify the Manager, Government Rev¬ 
enue and Examination Branch, at the 
above address if business reply mail 
having a single permit number is to be 
returned through post offices other 
than the permit issuing post office. 
This notification must include, for 
each permit number, the addresses 
and cities where mail w r ill be returned. 
The Manager, Government Revenue 
and Examination Branch will forward 
the required information to each af¬ 
fected post office. 

(2) Postage and fees. 

(a) An annual fee of $30 will be 
charged each calendar year for each 
permit issued. 

(b) An annual accounting fee of $75 
will be charged each calendar year for 
each post office where mail is author¬ 
ized to be returned. 

(c) The amount to be paid for offi¬ 
cial business reply mail is the appro¬ 
priate first-class or priority postage 
plus a surcharge of 3.5 cents per piece. 

(d) Post offices will not collect 
money from Federal Government 
agencies in connection with issuance 
of business reply permits or for post¬ 


age and fees due on such mail. Annual 
permit fees, accounting fees, postage, 
and business reply surcharge will be 
paid by Federal Government agencies 
in accordance with the reimbursement 
procedures of 137.21. 

(3) Mailings. The number of pieces 
of business reply mail returned to a 
Federal Government agency, together 
with the amount chargeable for post¬ 
age and fees, will be recorded daily on 
Form 25, Trust Fund Account, by each 
post office where mail is returned. At 
the end of each accounting period. All 
forms 25 will be totaled and forwarded 
to the Manager, Government Revenue 
and Examination Branch for billing 
purposes. Negative reports on form 25 
are required for each permit if no busi¬ 
ness reply items are received during an 
accounting period. 

An appropriate amendment to 39 
CFR 111.3 to reflect these changes will 
be published if the proposal is adopt¬ 
ed. • 

(39 U.S.C. 401(2).) 

Roger P. Craig, 
Deputy General Counsel. 

£FR Doc. 78-22611 Filed 8-11-78; 8:45 am) 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

(40 CFR Part 52] 

tFRL 946-61 

APPROVAL AND PROMULGATION OF 
IMPLEMENTATION PLANS 

Utah SO* Control Strategy 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This notice proposes to 
amend the EPA sulfur dioxide (SO a ) 
emission limitation applicable to the 
Kennecott Copper Corp. smelter in 
Utah. This revision is necessary be¬ 
cause of new air quality data which in¬ 
dicated that the EPA SO* regulation 
promulgated on November 26, 1975, 
would not be sufficient to insure at¬ 
tainment and maintenance of the na¬ 
tional ambient air quality standards 
for SO*. The proposed action would es¬ 
tablish an allowable SO* emission limi¬ 
tation of 3,700 pounds per hour. 

DATES: Comments received by Octo¬ 
ber 16, 1978, will be considered in de¬ 
veloping the final rule. A public hear¬ 
ing on the proposed actions will be 
held on Thursday, September 14, 1978, 
at 10 a.m. 

ADDRESSES: Submit written com¬ 
ments, preferably in triplicate, to the 
Regional Administrator, Environmen¬ 
tal Protection Agency, Region VIII, 
Suite 900, 1860 Lincoln Street, Denver, 
Colo. 80295. 
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The public hearing on the proposed 
amendments will be held at the State 
Auditorium, 203 Capitol Building. Salt 
Lake City. Utah. 

Availability of supporting informa¬ 
tion: A docket (No. 8A-78-1) contain¬ 
ing information used by EPA in devel¬ 
oping the proposed revision is availa¬ 
ble for public inspection between 8 
ajn. and 4 p.m., Monday through 
Friday at the following offices: 

Environmental Protection Agency. 
Regional VIII, Air and Hazardous 
Materials Division. 1860 Lincoln 
Street, Second Floor, Denver, Colo. 
80295. 

Environmental Protection Agency. 
Central Docket Section, 2903B Wa¬ 
terside Mall, 401 M‘ Street SW., 
Washington, D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Marius J. Gedgaudas. Chief, Plan¬ 
ning and Operations Section, Air 
Programs Branch, U.S. Environmen¬ 
tal Protection Agency, Region VIII. 
1860 Lincoln Street. Denver, Colo. 
80295, 303-837-3711. 

SUPPLEMENTARY INFORMATION: 
On May 31. 1972 (37 FR 10842). pursu¬ 
ant to section 110 of the Clean Air Act, 
as amended, and 40 CFR Part 51, the 
Administrator of EPA approved, with 
specific exceptions, a State implemen¬ 
tation plan (SIP) submitted by the 
State of Utah designed to insure the 
attainment and maintenance of the 
national ambient air quality standards 
(NAAQS) in the State. On November 
26, 1975 (40 CFR 54786), the Adminis¬ 
trator promulgated sulfur dioxide 
(SO*) regulations to correct deficien¬ 
cies in the Utah plan. The regulations 
require the Kennecott Copper Corp. 
smelter in Utah to utilize best engi¬ 
neering techniques for the capture of 
fugitive SO, emissions and to limit 
stack emissions of SO* to 6.030 pounds 
per hour. 1 The final date for achieving 
compliance with these requirements 
was July 31, 1977. 

The emission limitation of 6,030 
pounds per hour was based on diffu¬ 
sion modeling. EPA believed that the 
emission limitation could be met 
through use of reasonably available 
control technology, which for the 
smelter was a new double contact sul¬ 
furic acid plant and upgrading of the 
existing single contact acid plants. 


1 Prior to recent modifications at the 
smelter, air quality data showed ambient 
violations due to low-level fugitive emissions 
from the smelter. To control the problem, 
the 1975 EPA regulations required use of 
best engineering techniques. Substantial 
modifications have been made to the smelt¬ 
er and fugitive emissions appear to have 
been reduced. However, new air quality In¬ 
formation, reflecting the changes at the 
smelter, is needed to determine if additional 
fugitive emission controls are required. 


On December 12, 1975, Kennecott 
Copper Corp. filed a “Petition for Re¬ 
consideration” with EPA. The compa¬ 
ny claimed that: 

1. The regulation would require substan¬ 
tial curtailment of operations and cause 
severe economic losses. 

2. The regulation was premised upon erro¬ 
neous assumptions contained in the techni¬ 
cal support document. 

3. No exemptions were granted from the 
emission limitation during malfunctions and 
routine maintenance. 

4. The regulation relied on predicted con¬ 
centrations of SO, at Lake Point which were 
lower than subsequent measurements made 
by Kennecott at the same site. 

In subsequent meetings and corre¬ 
spondence with the company, EPA 
representatives reviewed and verified 
the ambient SO* data collected by 
Kennecott at Lake Point. EPA then 
responded to Kennecott’s petition on 
December 3, 1976, informing the com¬ 
pany that the existing SIP emission 
limitation for the smelter would be re¬ 
vised to reflect the new ambient data. 
In addition, EPA advised Kennecott 
that it would propose a revision per¬ 
mitting interim use of a supplemen¬ 
tary control system, following the ap¬ 
plication of reasonably available con¬ 
trol technology. EPA also informed 
Kennecott that a malfunction regula¬ 
tion would be published shortly. The 
malfunction regulation, addressing 
excess emissions due to startup, shut¬ 
down, and malfunctions, was promul¬ 
gated on April 27, 1977 (42 FR 21474). 2 

Before proposal of the remaining 
SIP revisions, however, Congress en¬ 
acted the Clean Air Act Amendments 
of 1977. Sections 119, 123, and 302(k) 
of the amended act change the statu¬ 
tory requirements applicable to prima¬ 
ry nonferrous smelters. Under the 
Clean Air Act of 1970 and the amend¬ 
ed act. section 110(a)(2)(B) requires a 
SIP to include emission limitations 
and such other measures as are neces¬ 
sary to insure attainment and mainte¬ 
nance of NAAQS. In section 302(k), 
Congress has clarified the intention of 
the 1970 act that emission limitations 
require use of constant emission re¬ 
duction technology. Specifically, sec¬ 
tion 302(k) defines “emission limita¬ 
tion” as ”a requirement • • • which 
limits the quantity, rate or concentra¬ 
tion of emissions • • • on a continuous 
basis • • V* Under section 123. the 
degree of emission limitation required 
for control of any air pollutant under 
an implementation plan may not be 
reduced to any extent by use of any 
dispersion technique, including stack 
heights in excess of good engineering 
practice and supplementary control 


8 A separate malfunction provision govern¬ 
ing requirements included in primary non- 
ferrous smelter orders issued under sec. 119 
will be proposed as part of regulations inter¬ 
preting sec. 119. Regulations applicable to 
sec. 119 will be proposed in the near future. 


systems, unless the stack height was in 
existence or the dispersion technique 
implemented before the enactment of 
the Clean Air Act of 1970. The degree 
of emission limitation required under 
section 110(a)(2)(B) is that amount 
needed to insure that NAAQS are 
achieved. These provisions specifically 
require that SIP’s insure national 
standards are attained and maintained 
through use of constant control tech¬ 
nology alone. Any use of dispersion in 
SIP’s to meet national standards is 
prohibited, except as provided in sec¬ 
tion 123. 

In addition, in section 119 Congress 
adopted a modified version of the in¬ 
terim control policy for primary non- 
ferrous smelters set forth in EPA’s 
stack height increase guideline of Feb¬ 
ruary 18, 1976 (41 FR 7450). Section 
119 establishes a new enforcement 
mechanism, the primary nonferrous 
smelter order (NSO). which permits 
interim use of dispersion techniques 
by a smelter prior to compliance with 
its SO* emission limitation if several 
conditions are satisifed. If the smelter 
can demonstrate that it is unable to 
comply with its SIP emission limita¬ 
tion for SO* through use of control 
technology adequately demonstrated 
to be reasonably available, and it 
meets other requirements of section 
119 and applicable regulations, the 
smelter may receive an NSO allowing 
it to use dispersion techniques and 
postponing final compliance with its 
SIP emission limitation for an initial 
period up to January 1, 1983. 3 The SIP 
SO* emission limitation is unchanged, 
however, and the smelter remains re¬ 
sponsible for ultimate compliance with 
the limitation through use of constant 
controls. If Kennecott believes that its 
smelter is unable to comply with the 
proposed SO* emission limitation, it 
may apply to the State or EPA for an 
NSO. 

On the basis of the ambient air qual¬ 
ity data submitted by Kennecott and 
the new requirements of the Clean Air 
Act, EPA is today proposing a revision 
of the present SO, emission limitation 
for the smelter. The data indicates 
that the existing emission limitation is 
insufficient to attain and maintain the 
NAAQS ’for SO*. EPA proposes revis¬ 
ing the emission limitation to 3,700 
pouds per hour of SO*. Since the 1977 
amendments preclude use of disper¬ 
sion as part of a SIP, EPA is proposing 
only an emission limitation for the 
smelter. If the smelter applies for and 
receives an NSO, the NSO may permit 
use of a supplementary control system 
as an interim control measure. 

The emission limitation is based ex¬ 
clusively on ambient air quality data. 


3 A second order, deferring compliance 
with SIP emission limitations up to Jan. 1, 
1988, may also be granted under certain con¬ 
ditions. 


FEDERAL REGISTER, VOL 43, NO. 157—MONDAY, AUGUST 14, 1978 









35954 


PROPOSED RULES 


without consideration of whether 
technology to meet the limitation is 
reasonably available. EPA believes 
that replacement and conversion of 
the smelter’s single contact acid plants 
to double contact acid plants will 
enable the smelter to meet the pro¬ 
posed emission limitation. 

Because the proposed regulation es¬ 
tablishes an emission limitation more 
stringent than the previous emission 
limitation, Kennecott will be given ad¬ 
ditional time to apply the control 
technology needed to comply with the 
new regulation. The proposed regula¬ 
tion would establish an additional con¬ 
trol attainment date 3 years from the 
date of final promulgation of the regu¬ 
lation. The additional control attain¬ 
ment date applies only to the Kenne¬ 
cott smelter. Kennecott is the only 
major SO, source in the Wasatch 
Front Intrastate Region capable of 
violating NAAQS. Therefore when 
Kennecott attains the standard the 
AQCR will have attained the stand¬ 
ard. 

Since the proposed change would 
revise the Utah implementation plan, 
the rulemaking requirements of sec¬ 
tion 307(d) apply. In accordance with 
that subsection, the Administrator has 
established a rulemaking docket in 
region VIII and headquarters in Wash¬ 
ington, D.C. The addresses at which 
the docket is located are listed at the 
beginning of this notice. 

The technical support document and 
three explanatory attachments con¬ 
taining the detailed information used 
in developing this proposal are includ¬ 
ed in the rulemaking docket. 

A public hearing on the proposed 
amendments will be held on Thursday, 
September 14. 1978, at the State Audi¬ 
torium, 203 Capitol Building, Salt 
Lake City, Utah, beginning at 10 a.m. 
and continuing until all present are 
heard. The record of this hearing will 
remain open for 30 days thereafter for 
the submission of rebuttal and supple¬ 
mentary information. 

Interested persons may also partici¬ 
pate in this rulemaking by submitting 
written comments, preferably in tripli¬ 
cate. to the Regional Administrator, 
Environmental Protection Agency, 
Region VIII, Suite 900. 1860 Lincoln 
Street, Denver, Colo. 80295. Public 
comments received by October 16, 
1978 (30 days from the public hearing 
date) will be considered in developing 
the rinal rule. All comments will be 
available in the docket for public in¬ 
spection. 

This notice of proposed rulemaking 
is issued under the authority of sec¬ 
tions 110, 114, and 301 of the Clean 
Air Act as amended (42 U.S.C 7410, 
7414, and 7601). 

The Environmental Protection 
Agency has determined that this 
notice does not propose a significant 


regulation requiring a regulatory anal¬ 
ysis under Executive Order 12044. 

Date: July 28, 1978. 

Alan Merson, 
Regional Administrator. 

It is proposed to amend part 52 of 
chapter I, title 40 of the Code of Fed¬ 
eral Regulations, as follows: 

Subpart TT—Utah 

In §52.2325, paragraph (d) is revised 
to read as follows: 

§ 52.2325 Control strategy: Sulfur oxides. 

• • + * * 

(d) Regulation for control of sulfur 
oxides emissions (Wasatch Front In¬ 
trastate Region ). (1) The owner or op¬ 
erator of the Kennecott Copper Corp. 
smelter located in Salt Lake County, 
Utah, in the Wasatch Front Intrastate 
Region shall not discharge or cause 
the discharge of sulfur dioxide into 
the atmosphere in excess of 3,700 
pounds per hour (1,660 kg/hr) as de¬ 
termined by the method specified in 
subparagraph (4) of this paragraph. 
Such limitation shall apply to the sum 
total of fulfur dioxide emissions from 
the smelter premises, but not includ¬ 
ing fugitive emissions not capable of 
capture by best engineering tech¬ 
niques and those emissions due solely 
to the use of fuel for space heating or 
steam generation. 

(2) (i) The owner or operator of the 
smelter subject to this paragraph shall 
no later than thrity (30) days follow¬ 
ing the effective date of this para¬ 
graph, submit to the Administrator for 
approval a proposed compliance sched¬ 
ule that demonstrates compliance with 
paragraph (d)(1) of this section as ex¬ 
peditiously as practicable, but not 
later than 3 years following the effec¬ 
tive date of this paragraph. 

(ii) The compliance schedule submit¬ 
ted to the Administrator pursuant to 
paragraph (d)(2)(i) of this section 
shall provide for increments of pro¬ 
gress toward compliance. The dates 
for achievement of such increments of 
progress shall be specified. Increments 
of progress and dates for achievement 
shall include, but not be limited to, 
the following: 

(а) No later than two (2) months fol¬ 
lowing the effective date of this para¬ 
graph—Submit a final control plan to 
the Administrator for meeting the re¬ 
quirements of paragraph (d)(1) of this 
section; 

(б) No later than four (4) months 
following the effective date of this 
paragraph—Let necessary contracts or 
issue purchase orders for process and/ 
or control equipment to be used to ac¬ 
complish the required emission con¬ 
trol; 


(c) No later than six (6) months fol¬ 
lowing the effective date of this para¬ 
graph-initiate onsite construction or 
installation of emission control equip¬ 
ment and/or process modification; 

Id) No later than thirty-three (33) 
months following the effective date of 
this paragraph—Complete onsite con¬ 
struction or installation of emission 
control equipment and/or process 
modification; 

(e) No later than 3 years following 
the effective date of this paragraph- 
Achieve full compliance with the re¬ 
quirements of paragraph (d)(1) of this 
section. 

(iii) The owner of operator of the 
smelter subject to the requirements of 
-this paragraph shall certify to the Ad¬ 
ministrator within five (5) days after 
the deadline for each increment of 
progress, whether or not the required 
increment of progress has been met. 

(iv) Notice must be given to the Ad¬ 
ministrator at least thirty (30) days 
prior to conducting a performance test 
to afford him the opportunity to have 
an observer present. 

(v) If the smelter subject to this 
paragraph is currently in compliance 
with the requirements of paragraph 
(d)(1) of this section, the owner or op¬ 
erator of such smelter shall certify 
such compliance to the Administrator 
within thirty (30) days of the effective 
date of this paragraph. The Adminis¬ 
trator may request whatever support¬ 
ing information he considers necessary 
to determine the validity of the certifi¬ 
cation. 

(vi) Within thrity (30) days of the ef¬ 
fective date of this paragraph, the 
owner or operator of any smelter sub¬ 
ject to this paragraph may submit to 
the Administrator for approval a pro¬ 
posed alternative compliance schedule. 
Each such proposed compliance sched¬ 
ule shall demonstrate compliance with 
paragraph (d)(1) of this section as ex¬ 
peditiously as practicable. No such 
compliance schedule may provide for 
final compliance later than 3 years 
after effective date of this paragraph. 
If approved by the Administrator, 
such schedule shall replace the com¬ 
pliance schedule set forth in para¬ 
graph (d)(2)(H) of this section. 

(vii) Any compliance schedule sub¬ 
mitted to the Administrator pursuant 
to paragraph (d)(2)(vi) of this section 
shall provide for increments of pro¬ 
gress toward compliance. The dates 
for achievement of such increments of 
progress shall be specified. Increments 
of progress shall include, but not be 
limited to, the increments specified in 
paragraph (d)(2)(H) of this section. 

(3) (i) The owner or operator of any 
smelter to which this paragraph is ap¬ 
plicable shall install, caHbrate, main¬ 
tain, and operate a measurement 
system(s) for continuously monitoring 
sulfur dioxide emissions and stack gas 
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volumetric flow rates in each stack 
which could emit 5 percent or more of 
the total potential (without emission 
controls) hourly sulfur oxide emissions 
from the source and in the outlet of 
each sulfur dioxide control facility. 
For the purpose of this paragraph, 
“continuous monitoring” means the 
taking and recording of at least one 
measurement of sulfur dioxide concen¬ 
tration and stack gas flow rate reading 
from the effluent of each affected 
stack in each 15-minute period. 

(ii) Within nine (9) months after the 
effective date of this paragraph, and 
at such other times in the future as 
the Administrator may specify, the 
sulfur dioxide concentration measure¬ 
ment system(s) installed and used pur¬ 
suant to this paragraph shall be dem¬ 
onstrated to meet the measurement 
system performance specifications pre¬ 
scribed in appendix D to this part. 

(iii) Within nine (9) months after 
the effective date of this paragraph, 
and at such other times in the future 
as the Administrator may specify, the 
stack gas volumetric flow rate mea¬ 
surement system(s) installed and used 
pursuant to this paragraph shall be 
demonstrated to meet the measure¬ 
ment system performance specifica¬ 
tions prescribed in appendix E to this 
part. 

(iv) The Administrator shall be noti¬ 
fied at least thirty (30) days in ad¬ 
vance of the start of the field test 
period required in appendixes D and E 
to this part to afford the Administra¬ 
tor the opportunity to have an observ¬ 
er present. 

(v) (a) The sampling point shall be 
located at least 8 stack diameters (di¬ 
ameter measured at sampling point) 
downstream and 2 diameters upstream 
from any flow disturbance such as a 
bend, expansion, constriction, or 
flame, unless another location is ap¬ 
proved by the Administrator. 

(6) The sampling point for monitor¬ 
ing emissions shall be in the duct at 
the centroid of the cross section if the 
cross sectional area is less than 4.645 
m* (50 ft 2 ) or at a point no closer to 
the wall than 0.914 m (3 ft) if the cross 
sectional area is 4.645 m* (50 ft*) or 
more. The monitor sample point shall 
be in an area of small representative 
of the concentration in the duct. 

(vi) The measurement system(s) in¬ 
stalled and used pursuant to this para¬ 
graph shall be subject to the manufac¬ 
turer's recommended zero adjustment 
and calibration procedures at least 
once per 24-hour operating period 
unless the manufacturer specifies or 
recommends calibration at shorter in¬ 
tervals, in which case such specifica¬ 
tions or recommendations shall be fol¬ 
lowed. Records of these procedures 
shall be made which clearly show in¬ 
strument readings before and after 
zero adjustment and calibration. 


(vii) The owner or operator of any 
smelter subject to this paragraph shall 
maintain a record of all measurements 
required by this paragraph. Measure¬ 
ment results shall be expressed as kilo¬ 
grams of sulfur dioxide emitted per 6- 
hour period. A 6-hour average value 
calculated pursuant to paragraph 
(d)(4)(i) of this section shall be report¬ 
ed as of each hour for the preceding 6- 
hour period. Results shall be summa¬ 
rized monthly and shall be submitted 
to the Administrator within fifteen 
(15) days after the end of each month. 
A record of such measurements shall 
be retained for at least 2 years follow¬ 
ing the date of such measurements. 

(viii) The continuous monitoring and 
recordkeeping requirements of this 
paragraph shall become applicable 
nine (9) months after the effective 
date of this paragraph. 

(4) (i) Compliance with the require¬ 
ments of paragraph (d)(1) of this sec¬ 
tion shall be determined using the 
continuous measurement system(s) in¬ 
stalled, calibrated, maintained, and op¬ 
erated in accordance with the require¬ 
ments of paragraph (d)(3) of this sec¬ 
tion. For all stacks equipped with the 
measurement system(s) required by 
paragraph (d)(3) of this section, a 6- 
hour average sulfur dioxide emission 
rate shall be calculated as of the end 
of each clock hour, for the preceding 6 
hours, in the following manner: 

(a) Divide each 6-hour period into 
twenty-four 15-minute segments. 

( b ) Determine on a compatible basis 
a sulfur dioxide concentration and 
stack gas flow rate measurement for 
each 15-minute period for e&ch affect¬ 
ed stack. These measurements may be 
obtained either by continuous integra¬ 
tion of sulfur dioxide concentration 
and stack gas flow rate measurements 
(from the respective affected facilities) 
recorded during the 15-minute period 
or from the arithmetic average of any 
number of sulfur dioxide concentra¬ 
tion and stack gas flow readings equal¬ 
ly spaced over the 15-minute period. 
In the latter case, the same number of 
concentration readings shall be taken 
in each 15-minute period and the read¬ 
ings shall be similarly spaced within 
each 15-minute period. 

(c) Calculate the arithmetic average 
from all 24 emission rate measure¬ 
ments in each 6-hour period for each 
stack. Measurements will be reported 
in kg SO,/hr. 

(d) Total the average sulfur dioxide 
emission rates for all affected stacks. 

(ii) Nothwithstanding the require¬ 
ments of paragraph (d)(4)(i) of this 
section, compliance with the require¬ 
ments of paragraph (d)(1) of this sec¬ 
tion shall also be determined by using 
the methods described below at such 
times as may be specified by the Ad¬ 
ministrator. For all stacks equipped 
with the measurement system(s) re¬ 


quired by paragraph (d)(3) of this sec¬ 
tion, a 6-hour average sulfur dioxide 
emission rate (kg SO,/hr) shall be de¬ 
termined as follows: 

(a) The test of each stack emission 
rate shall be conducted while the pro¬ 
cessing units vented through such 
stack are operating at or above the 
maximum rate at which they will be 
operated and under such other condi¬ 
tions as the Administrator may speci¬ 
fy. 

( b ) Concentrations of sulfur dioxide 
in emissions shall be determined by 
using method 8 as described in part 60 
of this chapter. The analytical and 
computational portions of method 8 as 
they relate to determination of sulfu¬ 
ric acid mist and sulfur trioxide as well 
as isokinetic sampling may be omitted 
from the overall test procedure. 

(c) Three independent sets of mea¬ 
surements of sulfur dioxide concentra¬ 
tions and stack gas volumetric flow 
rates shall be conducted during three 
6-hour periods for each stack. Each 6- 
hour period will consist of three con¬ 
secutive 2-hour periods. Measurements 
of emissions from all stacks on the 
smelter premises need not be conduct¬ 
ed simultaneously. All tests must be 
completed within a 72-hour period. 

(d) In using method 8, traversing 
shall be conducted according to 
method 1 as described in part 60 of 
this chapter. The minimum sampling 
volume for each 2-hour test shall be 
1.133 m * (40 ft 3 ) corrected to standard 
conditions, dry basis. 

(e) The volumetric flow rate of the 
total effluent from each stack evaluat¬ 
ed shall be determined by using 
method 2 as described in part 60 of 
this chapter and by traversing accord¬ 
ing to method 1. Gas analysis shall be 
performed by using the integrated 
sample technique of method 3 as de¬ 
scribed in part 60 of this chapter. 
Moisture content shall be determined 
by use of method 4 as described in 
part 60 of this chapter except that 
stack gases arising only from a sulfuric 
acid production unit may be consid¬ 
ered to have zero moisture content. 

(/) The gas sample shall be extracted 
at a rate proportional to the gas veloc¬ 
ity at the sampling point. 

(g) For each 2-hour test period, the 
sulfur dioxide emission raie for each 
stack shall be determined by multiply¬ 
ing the stack gas volumetric flow rate 
(m 3 /hr at standard conditions, dry 
basis) by the sulfur dioxide concentra¬ 
tion (kg/m 3 at standard conditions, 
dry basis). The emission rate in kg/hr 
maximum 6-hour average for each 
stack is determined by calculating the 
arithmetic average of the results of 
the three 2-hour tests conducted 
within a 6-hour period. 

Oi) The average emission rate from 
the three independent sets of mea¬ 
surements in kg/hr maximum 6-hour 
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average for each stack Is determined 
by calculating the arithmetic average 
of the 6-hour values calculated pursu¬ 
ant to paragraph (d)(4)(ii)(fl0 of this 
section. 

( i ) The sum total of sulfur dioxide 
emissions from the smelter premises in 
kg/hr is determined by adding togeth¬ 
er the emission rates (kg/hr) from all 
stacks equipped with the measure¬ 
ment system(s) required by paragraph 
(d)(3) of this section. 

[FR Doc. 78-22661 Filed 8-11-78; 8:45 am] 


[6560-01] 

(40 CFR Port 52J 

[FRL 945-81 

APPROVAL AND PROMULGATION OF 
IMPLEMENTATION PLANS—VERMONT 

Proposed Revisions to the Air Pollution Control 
Regulations for the State of Vermont. 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: EPA is proposing approv¬ 
al of a revision to the State Implemen¬ 
tation Plan (SIP) for regulatory 
changes to Chapter 5 of the Vermont 
Air Pollution Control Regulations 
which have been adopted as State reg¬ 
ulations. The revisions to the Vermont 
regulations are necessary for clarifica¬ 
tion, deletion of sections no longer ap¬ 
plicable, incorporation of metric units, 
and to make the Vermont regulations 
compatible with Federal regulations. 
Most of the regulations have been 
amended in some manner, with the 
major changes made in Regulations 5- 
101 Definitions, 5-231 Prohibition of 
Particulate Matter , and 5-407 Review 
of Construction or Modification of 
New Air Contaminant Sources. 

DATES: Comments must be received 
on or before September 13, 1978. 

ADDRESSES: Copies of the Vermont 
submittal are available for public in¬ 
spection during normal business hours 
at the Environmental Protection 
Agency, Room 2113, J.F.K. Federal 
Building, Boston, Mass. 02203; Public 
Information Reference Unit. Environ¬ 
mental Protection Agency, 401 M 
Street SW., Washington. D.C. 20460; 
and Vermont Agency of Environmen¬ 
tal Conservation, Air and Solid Waste 
Programs. P.O. Box 489, Montpelier, 
Vt. 05602. 

Comments should be submitted to 
the Regional Administrator, Region I, 
Environmental Protection Agency, 
J.F.K. Federal Building. Boston, Mass. 
02203. 

FOR FURTHER INFORMATION 
CONTACT: 

David Stonefield. Air Branch, EPA 
Region I, Room 2113, J.F.K. Federal 


Building, Boston, Mass. 02203, 617- 

223-5609. 

SUPPLEMENTARY INFORMATION: 
On February 21, 1978, the Secretary of 
Environmental Conservation submit¬ 
ted a proposed revision to the Ver¬ 
mont State Implementation Plan 
(SIP). The revision includes amend¬ 
ments to Chaper 5 of the Vermont Air 
Pollution Control Regulations, which 
have already been adopted as State 
regulations by the Agency of Environ¬ 
mental Conservation. 

Most of the State regulations have 
been amended in some manner in 
order to clarify and update the regula¬ 
tions, delete sections no longer appli¬ 
cable, incorporate metric units, and 
make the State regulations consistent 
with Federl regulations. The revisions 
to the regulations have been deter¬ 
mined to be procedural in nature, and 
will not interfere with the attainment 
or maintenance of National Ambient 
Air Quality Standards. The changes to 
the regulations are summarized as fol¬ 
lows: 

Regulation 5-101 Definitions: New 
definitions have been added for: 

6. “Ambient Air Quality Standards” 

12. “Equivalent Method” 

13. “Flue Gas” 

14. “Fossil Fuel” 

16. “Fuel Burning Equipment” 

19. "Gaseous Matter” 

20. “Heat Input” 

27. “Opacity” 

32. “Process Unit” 

39. “Smoke” 

40. “Stack” 

41. "Standard Conditions” 

Definitions which have been deleted 
are: 

7. “Annual Average” 

8. “Arithmetic Mean” 

11. “Combustion Products" 

14. “Forest Land Area” 

18. “Geometric Mean” 

19. “Heat Input” 

24. “N” 

31. “Process Operations” 

32. “Process Unit” 

39. “Standard” 

41. “Sulfur Compounds” 

42. “Trade Waste” 

Miscellaneous revisions to defini¬ 
tions for updating and clarification 
are: 


l. “Act” 

8. “Btu” 

11. “Emissions” 

15. “Fuel” 

17. “Fugitive Particulate Matter" 

22. “Modifications” 

28. “Open Burning” 

29. "Particulate Matter” 

33. “Process Weight” 

34. "Public Notice” 

35. “Refuse” 

The definition for No. 14 “Forest 
Land Area” was deleted in this revi¬ 
sion. but will be reproposed in a subse¬ 
quent revision since the term is used 
in the regulations. 


Regulation 5-201— Open Burning 
Prohibited. Section 1 is revised for 
clarification. A new Section 2 prohibits 
all open burning of tires or inner 
tubes. 

Regulation 5-202 —Permissible Open 
Burning. Section 4 is amended by dele¬ 
tion of “clearing of initial rights-of- 
way” as permissible open burning. Sec¬ 
tions 7 and 9 are revised for clarifica¬ 
tion. 

Regulation 5-203— Exceptions has 
been deleted, and replaced by Proce¬ 
dures for Local Authorities to Burn 
Natural Wood, formerly designated as 
Regulation 5-420. 

Regulation 5-204— Exemptions of Li¬ 
ability is deleted. 

Regulation 5-211— Prohibit ion of 
Visible Air Contaminants. Sections 1 
and 2 are revised for clarification and 
updating. 

Regulation 5-221— Prohibition of Po¬ 
tentially Polluting Materials in Fuel 
A revised subsection l.b. requires emis¬ 
sions testing to show adequacy of 
sulfur removal from flue gases. Sub¬ 
section c is deleted, and replaced by 
former subsection d with revisions for 
clarification. 

Regulation 5-231— Prohibit ion of 
Particulate Matter. Section 1—“Indus¬ 
trial Process Emissions”. A revised 
subsection a provides for a consistent 
method for determining maximum al¬ 
lowable emissions of particulate 
matter based on the total process 
weight entering a process unit. State 
findings have determined that emis¬ 
sions under the proposed revision will 
not cause violations of the NAAQS. 
Subsection b is revised to include 
metric equivalents, and subsections c 
and d are deleted. 

Section 2—“Incinerator Emissions”. 
Subsections a, b, and c are revised for 
clarification and updating, and inclu¬ 
sion of metric equivalents. A new sub¬ 
section 3 provides that any incinerator 
designated as fuel burning equipment 
is subject to emissions limitations as 
set forth in Section 3a. 

Section 3—“Combustion Contami¬ 
nants”. The revised definitions for 
Fuel Burning Equipment and Heat 
Input, which consider heat input 
based on all units within a plant, make 
the emission standards in subsection a 
compatible with New Source Perform¬ 
ance Standards. State findings have 
determined that emissions under the 
proposed revision will not cause viola¬ 
tions of the NAAQS. Subsection c is 
deleted, and the former subsection b is 
now designated as c and revised for 
clarification. Until a new regulation 
for wood-fired boilers is formally im¬ 
plemented under subsection b, the 
particulate standard previously in 
effect will continue to be enforced. 

Section 4—“Potentially Hazardous 
Particulate Matter”. This section is re- 
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vised to specifically include asbestos, 
mercury, vinly chloride and beryllium. 

Section 5—Fugitive Particulate 
Matter” is revised for clarification. 

Section 6—"Asphalt Concrete 
Plants’*. This secton is revised to make 
the emission standard for asphalt con¬ 
crete plants constructed after April 30, 
1971 consistent with New Source Per¬ 
formance Standards. 

Regulation 5-241— Prohibition of 
Nuisance and Odor. 

Section 3 "Control of Odor from In¬ 
dustrial Processes” is revised for clari¬ 
fication and updating. 

Regulation 5-251— Prohibition of 
Gaseous Air Contaminants. 

Section 1. "Control of Nitrogen 
Oxides Emissions”. Revisions to this 
section set emission limitations for 
oxides of nitrogen (NO,) for new sta¬ 
tionary combustion sources with a 
heat input capacity of 250 million Btu 
which are consistent with New Source 
Performance Standards, and subsec¬ 
tion b is deleted. 

A new section 2 "Control of Sulfur 
Dioxide Emissions” sets emission limi¬ 
tations for sulfur dioxide (SO a ) for 
new stationary combustion sources 
with a heat capacity of 250 million Btu 
which are consistent with New Source 
Performance Standards. 

Regulation 5-404— Methods for Sam - 
pling and Testing of Sources. A revised 
Section 1 provides that in the event 
stack testing of a source is required, 
these tests shall be performed in ac¬ 
cordance with procedures specified in 
40 CFR, Appendix A, or equivalent 
methods approved by the Air Pollu¬ 
tion Control Officer. 

Section 2 is amended by adding, 
after the ivords "the Owner”, the 
words "or operator of the source to be 
tested.” 

Regulation 5-407— Review of Con - 
struction or Modification of New Air 
Contaminant Sources. 

Section 1—Amended for clarification 
and updating. 

Section 2 is amended to provide for a 
30 day review by the Secretary by 
means of appropriate engineering 

analysis. 

A new Section 3 is added to provide 
for procedures for public notice and 
comments for review of sources with 
potential to emit more than 100 tons 
per year of sulfur dioxide, particu¬ 
lates, or hydrocarbons, or 1000 tons 
per year of Carbon monoxide. The sec¬ 
tions formerly numbered 3 and 4 have 
been renumbered 4 and 5, respectively, 
and have been revised for clarification. 

Table 1 and Figure 1 have been 
amended by adding a footnote relating 
to English and Metric units. 

The Administrator’s decision to ap¬ 
prove or disapprove the plan revision 
will be based on whether it meets the 
requirements of sections 110(a)(2)(A- 
H) and 110(a)(3) of the Clean Air Act, 


as amended, and EPA regulations in 40 
CFR Part 51. This revision is being 
proposed pursuant to Sections 110(a) 
and 301 of the Clean Air Act, as 
amended (42 U.S.C. 7401 and 7601). 

Date: August 2, 1978. 

William R. Adams, Jr. 

Regional Administrator, Region I. 

CFR Doc. 78-22506 Filed 8-11-78: 8:45 am) 
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[40 CFR Part 65] 

(FRL 944-6: Docket No. 9-77-39] 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Delayed Compliance Order for Head¬ 
quarters, 15th Air Base Wing, Hickam Air 
Force Base, Honolulu, Hawaii 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: EPA proposes to issue an 
administrative order to Headquarters, 
15th Air Base Wing, Hickam Air Force 
Base. The order requires the Air Force 
to bring air emmissions from its fire¬ 
fighting training facility in Honolulu, 
Hawaii, into compliance with certain 
regulations contained in the federally 
approved Hawaii State implementa¬ 
tion plan (SIP). Because the Air Force 
is unable to comply with these regula¬ 
tions at this time, the proposed order 
would establish an expeditious sched¬ 
ule requiring final compliance by Sep¬ 
tember 1. 1978. Source compliance 
with the order would preclude suits 
under the Federal enforcement and 
citizen suit provision of the Clean Air 
Act for violation of the SIP regula¬ 
tions covered by the order. The pur¬ 
pose of this notice is to invite public 
comment and to offer an opportunity 
to request a public hearing on EPA’s 
proposed issuance of the order. 

DATES: Written comments must be 
received on or before September 13, 
1978, and requests for a public hearing 
must be received on or before August 
29, 1978. All requests for a public hear¬ 
ing should be accompanied by a state¬ 
ment of why the hearing would be 
beneficial and a text or summary of 
any proposed testimony to be offered 
at the hearing. If there is significant 
public interest in a hearing, it will be 
held after 30 days prior notice of the 
date, time, and place of the hearing 
has been given in this publication. 

ADDRESS: Comments and requests 
for a public hearing should be submit¬ 
ted to Director, Enforcement Division. 
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EPA. Region IX. 215 Fremont Street. 
San Francisco. Calif. 94105. 

Material supporting the order and 
public comments received in response 
to this notice may be inspected and 
copied (for appropriate charges) at 
this address during normal business 
hours. 

FOR FURTHER INFORMATION 
CONTACT: 

William M. Thurston. Chief. Case 
Development Section. Air and Haz¬ 
ardous Materials Branch, Enforce¬ 
ment Division, EPA. Region IX, 215 
Fremont Street. San Francisco, 
Calif. 94105, telephone 415-556-6150. 

SUPPLEMENTARY INFORMATION: 
Headquarters, 15th Air Base Wing. 
Hickman Air Force Base operates a 
firefighting training facility at Hono¬ 
lulu, Hawaii. The proposed order ad¬ 
dresses emissions from firefighting 
training exercises, which are subject 
to Chapter 43, Sections 7 and 8. Air 
Pollution Control of the Public Health 
Regulations of the Hawaii Depart¬ 
ment of Health. The regulations limit 
the emissions of particulate matter, 
and are part of the federally approved 
Hawaii State implementation plan. 
The order requires final compliance 
with the regulations by September 1, 
1978, and the source has consented to 
its terms. The source has completed 
the following increments of progress 
leading to final compliance: Complete 
architectural and engineering design, 
award contract, initiate onsite con¬ 
struction. 

The proposed order satisfies the ap¬ 
plicable requirements of section 113(d) 
of the Clean Air Act (the Act). If the 
order is issued, source compliance with 
its terms would preclude further EPA 
enforcement action under section 113 
of the Act against the source for viola¬ 
tions of the regulations covered by the 
order during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the 
Act (section 304) would be similarly 
precluded. 

Comments received by the date spec¬ 
ified above will be considered in deter¬ 
mining whether EPA should issue the 
order. Testimony given at any public 
hearing concerning the order will also 
be considered. After the public com¬ 
ment period and any public hearing, 
the Administrator of EPA will publish 
in the Federal Register the Agency’s 
final action on the order in 40 CFR 
Part 65. 

The provisions of 40 CFR Part 65 
will be promulgated by EPA soon, and 
will contain the procedure for EPA’s 
issuance, approval, and disapjfroval of 
an order under section 113(d) of the 
Act. In addition, part 65 will contain 
sections summarizing Orders issued, 
approved, and disapproved by EPA. A 
prior notice proposing regulations for 
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part 65, published at 40 FR 14876 
(April 2. 1975). will be withdrawn, and 
replaced by a notice promulgating 
these new regulations. 

42 U.S.C. 7413, 7601.) 

Dated: July 20, 1978. 

Frank M. Covington, 
Acting Regional Administrator, 
Environmental Protection Agency . 

In consideration of the foregoing it 
is proposed to amend 40 CFR Chapter 
I, as follows: 

PART 65—DELAYED COMPLIANCE ORDERS 

1. By adding §65.160 to read as fol¬ 
lows: 

§65.160 Federal delayed compliance 
orders issued under section 113(d) (1), 
(3), and (4) of the Act. 

[Order No. 9-77-39) 

U.S. Environmental Protection Agency 

REGION IX DOCKET NO. 9-77-39, ORDER 

In the matter of Headquarters, 15th Air 
Base Wing. Hickam Air Force Base, Honolu¬ 
lu, Hawaii, proceeding under section 113(d) 
Clean Air Act, as amended. 

The following order is issued pursuant to 
section 113(d)(1) of the Clean Air Act. as 
amended, 42 U.S.C. 7401 et seq. (hereinafter 
referred to as the “act”). This order con¬ 
tains a schedule for compliance, interim re¬ 
quirements, and monitoring and reporting 
requirements. Public notice, opportunity for 
a public hearing, and 30 days notice to the 
State of Hawaii has been provided pursuant 
to section 113(d) <1) of the act. 

FINDINGS 

On February 13, 1978. the U.S. Environ¬ 
mental Protection Agency (EPA) issued a 
notice of violation, pursuant to section 
113(a)(1) of the act, to Hickam Air Force 
Base upon a finding that the Hickam Air 
Force Base firefighting training exercises 
are in violation of chapter 43, sections 7 and 
8. air pollution control of the public health 
regulations of the Hawaii Department of 
Health, a part of the applicable Hawaii im¬ 
plementation plan as defined in section 
110(d) of the act. This finding was based 
upon statements in a consent agreement en¬ 
tered into between the Environmental Pro¬ 
tection Agency, Region IX and Headquar¬ 
ters, 15th Air Base Wing, Hickam Air Force 
Base. 

Said violation has extended beyond the 
30th day after issuance of the February 13, 
1978. notice of violation. This finding is 
based upon a letter dated February 27, 1978, 
signed by Thomas L. Hedge, Colonel, USAF, 
which states that the 15th Air Base Wing 
Fire Fighting Training facility at Hickam 
Air Force Base is currently under construc¬ 
tion in an attempt to achieve compliance 
with the State of Hawaii air pollution regu¬ 
lations; completion of the project is not an¬ 
ticipated to occur earlier than mid-June 
1978. Hickam Air Force Base is presently 
unable to comply with chapter 43. sections 7 
and 8. 

ORDERED 

After a thorough investigation of all rele¬ 
vant facts, including public comment, it is 


determined that the schedule for compli¬ 
ance set forth in this order is expeditious as 
practicable, and that the terms of this order 
comply with section 113(d) of the act. 
Therefore, It is hereby ordered: 

1. That Hickam Air Force Base will 
comply with the Hawaii implementation 
plan regulations with respect to its fire¬ 
fighting training exercises in accordance 
with the following schedule on or before the 
dates specified therein. 

A. September 1. 1978—Complete construc¬ 
tion of the smoke-abatement system and 
achieve final compliance with chapter 43, 
sections 7 and 8 of the Hawaii public health 
regulations. 

II. That Hickam Air Force Base shall 
comply with the following reasonable inter¬ 
im requirements which are determined to be 
the best practicable interim system of emis¬ 
sion reduction (taking into account the re¬ 
quirement for which compliance is ordered 
in section I, above) and are necessary to 
avoid an imminent and substantial endan- 
germent to the health of persons and to 
assure compliance with chapter 43. sections 
7 and 8 of the Haw'aii public health regula¬ 
tions insofar as Hickam Air Force Base is 
able to comply during the period this order 
is in effect: 

A. Firefighting training exercises shall be 
prohibited during “no-burn” days as defined 
in section 7(c)(3) of chapter 43 of the 
Haw aii Department of Health regulations. 

B. Firefighting training exercises shall be 
conducted only during tradewind conditions. 

III. That Hickam Air Force Base is not re¬ 
lieved by this order from compliance with 
any requirements imposed by the applicable 
State implementation plan, EPA, and/or 
the courts pursuant to section 303 during 
any period of Imminent and substantial en- 
dangerment to the health of persons. 

IV. That Hickam Air Force Base shall 
comply with the following monitoring and 
reporting requirements on or before the 
dates specified below: 

A. Monitoring requirements. Hickam Air 
Force Base shall maintain a record of condi¬ 
tions existing at the time of each firefight¬ 
ing training exercise. The record shall in¬ 
clude the location of the bum area, size of 
the area, date and time of day. prevailing 
wind direction and speed, and type of mate¬ 
rial burned. 

B. Reporting requirements. 1. No later 
than 5 days after the date for achievement 
of final compliance specified in this order, 
Hickam Air Force Base shall notify EPA in 
writing of its compliance or noncompliance 
and reasons therefor, with the requirement. 
If delay is anticipated in meeting any re¬ 
quirement of this order. Hickam Air Force 
Base shall immediately notify EPA in writ¬ 
ing of the anticipated delay and reasons 
therefor. Notification to EPA of any antici¬ 
pated delay does not excuse the delay. 

2. All submittals and notifications to EPA 
pursuant to this order shall be made to the 
Director, Enforcement Division. EPA, 
Region IX, 215 Fremont Street, San Fran¬ 
cisco. Calif. 94105. 

V. Nothing herein shall affect the respon¬ 
sibility of Hickam Air Force Base to comply 
with State, local, or other Federal regula¬ 
tions. 

VI. Hickam Air Force Base is hereby noti¬ 
fied that your failure to achieve final com¬ 
pliance by July 1, 1979, may result in a re¬ 
quirement to pay a noncompliance penalty 
under section 120. In the event of such fail¬ 
ure, Hickam Air Force Base will be formally 


notified, pursuant to section 120(b)(3) and 
any regulations promulgated thereunder, of 
its noncompliance. 

VII. This order shall be terminated in ac¬ 
cordance with section 113(d)(8) of the act if 
the Administrator determines on the record, 
after notice and hearing, that an inability to 
comply with chapter 43, sections 7 and 8, air 
pollution control of the public health regu¬ 
lations of the Hawaii Department of Health 
no longer exists. 

VIII. Violation of any requirement of this 
order shall result in one or more of the fol¬ 
lowing actions: 

A. Enforcement of such requirement pur¬ 
suant to sections 113 (a), (b), or (c) of the 
act. including possible Judicial action for an 
injunction and/or penalties and in appropri¬ 
ate cases, criminal prosecution. 

B. Revocation of this order, after notice 
and opportunity for a public hearing, and 
subsequent enforcement of chapter 43. sec¬ 
tions 7 and 8, air pollution control of the 
public health regulations of the Hawaii De¬ 
partment of Health in accordance with the 
preceding paragraph. 

C. If such violation occurs on or after July 
1, 1979, notice of noncompliance and subse¬ 
quent action pursuant to section 120 of the 
act. 

IX. This order is effective August 14, 1978. 

Hickam Air Force Base acknowledges that 

the 15th Air Base Wing is in violation of 
Haw'aii Department of Health regulations, 
chapter 43, sections 7 and 8. Furthermore 
Hickam Air Force Base has reviewed this 
order, believes it to be a reasonable means 
to attain compliance with Hawaii Depart 
ment of Health regulations, chapter 43, sec¬ 
tions 7 and 8 and consents to the terms of 
the order. 

Dated: June 26, 1978. 

Howard F. O’Neal, 
Colonel, USAF, Commander, 

15th Air Base Wing, 
Hickam Air Force Base. 

(FR Doc. 78-22549 Filed 8-11-78; 8:45 am] 


[6560-01] 

[40 CFR Part 65] 

[FRL 946-2; Docket No. VII-78-DCO-61 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Delayed Compliance Order for 
Empire District Electric Co., Riverton, Kans. 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: EPA proposes to Issue an 
administrative order to Empire Dis¬ 
trict Electric Co. The proposed order 
requires the company to bring sulfur 
emissions from its electric power gen¬ 
erating plant in Riverton, Kans., to or 
below the level specified in Kansas 
Regulation 28-19-31C (part of the fed¬ 
erally approved Kansas State imple¬ 
mentation plan (SIP), and, because 
the company is unable to attain this 
or lower levels at this time, the pro- 
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posed order would establish an expedi¬ 
tious schedule requiring final reduc¬ 
tion to or below such level by not later 
than June 30, 1979. Source compliance 
with the order would preclude suits 
under the Federal enforcement and 
citizen suit provision of the Clean Air 
Act for violation of the SIP regula¬ 
tions covered by the order. The pur¬ 
pose of this notice is to invite public 
comment and to offer an opportunity 
to request a public hearing on EPA’s 
proposed issuance of the order. 

DATES: Written comments must be 
received on or before September 13. 
1978, and requests for a public hearing 
must be received on or before August 
29. 1978. All requests for a public hear¬ 
ing should be accompanied by a state¬ 
ment of why the hearing would be 
beneficial and a test or summary of 
any proposed testimony to be offered 
at the hearing. If there is significant 
public interest in a hearing, it will be 
held after twenty-one (21) days’ prior 
notice of the date, time, and place of 
the hearing has been given in this 
publication. 

ADDRESS: Comments and requests 
for a public hearing should be submit¬ 
ted to Director. Enforcement Division. 
EPA, Region VII, 1735 Baltimore, 
Kansas City, Mo. 64108. Material sup¬ 
porting the order and public com¬ 
ments received in response to this 
notice may be inspected and copied 
(for appropriate charges) at this ad¬ 
dress during normal business hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Gale A. Wright or Henry F. Rom- 

page, EPA, 1735 Baltimore, Kansas 

City. Mo. 64108, 816-374-2576. 

SUPPLEMENTARY INFORMATION: 
Empire District Electric Co., operates 
an electric power generating plant at 
Riverton, Kans. The proposed order 
addresses emission from units Nos. 7 
and 8 at this facility, which are sub¬ 
ject to Kansas Air Pollution Emission 
Control Regulation 28-19-31C—Indi¬ 
rect Heating Equipment Emissions— 
Emission Limitations. The regulation 
limits the emissions of sulfur, and is 
part of the federally approved Kansas 
State implementation plan. The order 
requires final compliance with the reg¬ 
ulation by June 30, 1979. and the 
source has consented to its terms. 

The proposed order satisfies the ap¬ 
plicable requirements of section 113(d) 
of the Clean Air Act (the Act). If the 
order is issued, source compliance with 
its terms would preclude further EPA 
enforcement action under section 113 
of the Act against the source for viola¬ 
tions of the regulation covered by the 
order during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the 


PROPOSED RULES 

Act (section 304) would be similarly 
precluded. 

Comments received by the date spec¬ 
ified above will be considered in deter¬ 
mining whether EPA should issue the 
order. Testimony given at any public 
hearing concerning the order will also 
be considered. After the public com¬ 
ment period and any public hearing, 
the Administrator of EPA will publish 
in the Federal Register the Agency’s 
final action on the order in 40 CFR 
Part 65. 

The provisions of 40 CFR Part 65 
will be promulgated by EPA soon, and 
will contain the procedure for EPA’s 
issuance, approval, and disapproval of 
an order under section 113(d) of the 
Act. In addition, part 65 will contain 
sections summarizing orders issued, 
approved, and disapproved by EPA. A 
prior notice proposing regulations for 
part 65, published at 40 FR 14876 
(April 2, 1975), will be withdrawn, and 
replaced by a notice promulgating 
these new regulations. 

(42 U.S.C. 7413. 7601.) 

Dated: July 25, 1978. 

Kathleen O. Camin, 
Regional Administrator , Region 

VII . 

In consideration of the foregoing, it 
is proposed to amend 40 CFR Chapter 
I, as follows: 

PART 65—DELAYED COMPLIANCE ORDERS 

1. By adding § 65.210 to read as fol¬ 
lows: 

§65.210 Federal delayed compliance 
orders issued under section 113(d) (1), 
(3), and (4) of the Act. 

[Docket No. VII-78-DCO-6] 

U.S. Environmental Protection Agency, 

Region VII, 1735 Baltimore, Kansas 

City, Mo. 64108, Docket No. VII-78- 

DCO-6 

In the matter of the Empire District Elec¬ 
tric Co.. Riverton. Kans., proceeding under 
section 113(d)(1) of the Clean Air Act, as 
amended. 

ORDER 

The following order is issued this date 
pursuant to section 113(d) of the Clean Air 
Act. as amended, 42 U.S.C. 7401 et seq. 
(hereinafter the Act). This order contains a 
schedule of compliance, interim require¬ 
ments, and monitoring and reporting re¬ 
quirements. Public notice, opportunity for a 
public hearing, and thirty (30) days' notice 
to the State of Kansas has been provided 
pursuant to section 113(dXl) of the Act. 

findings 

On December 16. 1975, the Empire Dis¬ 
trict Electric Co. (prior to the issuance by 
the Environmental Protection Agency of 
the hereinafter mentioned section 113 order 
of December 23. 1975) acknowledged its 
units Nos. 7 and 8 were exceeding the levels 
specified in Kansas Air Pollution Control 
Regulations 28-19-31A (Particulates) and 
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28-19-31C (Sulfur), Indirect Heating Equip¬ 
ment Emissions—Emission Limitations, a 
part of the applicable Kansas implementa¬ 
tion plan. The company also then waived 
the opportunity to confer under 42 U.S.C. 
1857c-8(a)(4) (now 42 U.S.C. 7413(a)(4)) and 
the Environmental Protection Agency duly 
issued its order on December 23. 1975. under 
section 113(a)(1), then 42 U.S.C. section 
1857c-8(a)(l), specifying compliance sched¬ 
ules as to sulfur and as to particulates. 

Pursuant to such 1975 section 113 order, 
the company’s particulate emissions were 
reduced below the level specified in regula¬ 
tion 28-19-31A for units Nos. 7 and 8 in July 

1977. and the company is not in violation of 
the schedule of such 113 order as to sulfur. 
Units Nos. 7 and 8 continue to emit sulfur in 
excess of the level specified in regulation 
28-1931C when burning coal. This determi¬ 
nation is based on calculations using fuel 
data submitted by the company on April 26. 

1978. 

ORDER 

After a thorough investigation of all rele¬ 
vant facts, including public comment, it is 
determined that the schedule set forth in 
this order is expeditious as practicable, and 
that the terms of this order comply with 
section 113(d) of the Act. Therefore , it is or¬ 
dered; 

I. That the Empire District Electric Co., 
shall comply with the Kansas implementa¬ 
tion plan regulation 28-19-31C in accord¬ 
ance with the following schedule on or 
before the dates specified therein. 

A. Units Nos. 7 and 8: 

1. December 31. 1978—Completion of coal 
availability and supply study. 

2. January 31, 1979—Acquisition of tenta¬ 
tively selected coal for test bums. 

3. April 30.1979—Completion of test burns 
and evaluations. 

4. May 15. 1979—Enter contract for low 
sulfur coal. 

5. June 30, 1979—Achieve final compliance 
with Kansas regulation 28-19-31C. 

II. That the Empire District Empire Elec¬ 
tric Co. shall comply with the following in¬ 
terim requirements which are determined to 
be a reasonable and practicable interim 
system of emission reduction (taking into 
account the requirement for which compli¬ 
ance is ordered in section I, above), and will 
avoid any imminent and substantial endan- 
germent to the health of persons and is re¬ 
quired to comply with regulation 28-19-31C 
insofar as Empire District is able to so 
comply during the period the order is in 
effect: 

A. Average monthly sulfer emissions shall 
not exceed 3.05 pounds per million Btu. 

B. Sulfur emissions shall not exceed 3.15 
pounds per million Btu at any time. 

III. That the Empire District Electric Co. 
shall comply with the following emission 
monitoring and reporting requirements on 
or before the dates specified below: 

A. Emission monitoring: 

1. A proximate analysis must be conducted 
on a composite sample collected from the 
coal fired in units 7 and 8 each week. 

2. The results of each weekly proximate 
analysis shall be submitted to Environmen¬ 
tal Protection Agency. Region VII (EPA). 
Director of Enforcement, no later than fif¬ 
teen (15) days after the end of each month. 

3. The company shall within ninety (90) 
days after the effective date of this order, 
operate at least two continuous ambient 


FEDERAL REGISTER, VOL. 43, NO. 157—MONDAY, AUGUST 14, 1978 





35960 


PROPOSED RULES 


sulfur dioxide monitors according to meth¬ 
ods and locations to be approved by EPA. 

B. Reporting requirements: 

1. No later than ten (10) days after any 
date for achievement of an incremental step 
or final compliance, specified in this order. 
Empire District Electric Co. shall notify 
EPA in writing of its compliance, or non- 
compliance and reasons therefor, with the 
requirement. If delay is anticipated in meet¬ 
ing any requirement of this order, Empire 
District shall immediately notify EPA in 
writing of the anticipated delay and reasons 
therefor. Notification to EPA of any antici¬ 
pated delay does not excuse the delay. 

2. All submittals and notifications to EPA 
pursuant to this order shall be made to the 
Director. Enforcement Division. EPA 
Region VII, 1735 Baltimore. Kansas City, 
Mo. 64108. 816-374-2576. 

IV. Nothing herein shall affect any re¬ 
sponsibility of Empire District Electric Co. 
to comply with State or local regulations as 
modified by any applicable State variance. 

V. Empire District Electric Is hereby noti¬ 
fied that your failure to achieve final com¬ 
pliance by July 1. 1979, will result in a re¬ 
quirement to pay a noncompliance penalty 
under section 120. In the event of such fail¬ 
ure Empire District will be formally noti¬ 
fied. pursuant to section 120(b)(3) and any 
regulations promulgated thereunder, of its 
noncompliance. 

VI. This order shall be terminated in ac¬ 
cordance with section 113(d)(8) of the Act if 
the Administrator (or his delegatee, as ap¬ 
propriate) determines on the record, after 
notice and hearing, that an inability to 
reduce the sulfur emissions to or below the 
level specified in Kansas Regulation 28-19- 
31C no longer exists. 

VII. Violation of any requirement of this 
order shall result in one or more of the fol¬ 
lowing actions: 

A. Enforcement of such requirement pur¬ 
suant to section 113 (a), (b), or (c) of the 
Act, including possible judicial action for an 
injunction and/or penalties and in appropri¬ 
ate cases, criminal prosecution. 

B. Revocation of this order, after notice 
and opportunity for a public hearing, and 
subsequent enforcement of Kansas Regula¬ 
tion 28-19-31C in accordance with the pre¬ 
ceding paragraph. 

C. If such violation occurs on or after July 
1, 1979, notice of noncompliance and subse¬ 
quent action pursuant to section 120 of the 
Act. 

VIII. This order is effective immediately. 

Dated:-. 


Administrator, U.S. Environmental 
Protection Agency. 

CONSENT 

The Empire District Electric Co. agrees 
that the foregoing is a reasonable means by 
which to attain the sulfur emission level of 
Kansas Regulation 28-19-31C, but the com¬ 
pany does not in any way hereby admit to 
any legal violation of such regulation (or 
any other regulation or statute. State or 
Federal). 

Dated: July 17. 1978. 

A. R. PUFFINBARGER. 

Senior Vice President—Production, 

The Empire District Electric Co. 

[FR Doc. 78-22550 Filed 8-11-78; 8:45 am] 


[6560-01] 

[40 CFR Part 65] 

[FRL 946-3] 

STATE AND FEDERAL ADMINISTRATIVE 
ORDERS PERMITTING A DELAY IN COMPLI¬ 
ANCE WITH STATE IMPLEMENTATION PLAN 
REQUIREMENTS 

Proposed Delayed Compliance Order for the 
Cleveland Electric Illuminating Co., Eastloke, 
Ashtabula, Avon Lake, and Cleveland, Ohio; 
Public Hearing 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule and notice of 
public hearing. 

SUMMARY: EPA proposes to issue an 
administrative order to the Cleveland 
Electric Illuminating Co. (CEI). The 
order requires the company to bring 
air emissions from many of its fossil 
fuel fired steam generating units at its 
Eastlake, Ashtabula. Avon Lake, and 
Cleveland (Lake Shore) plants into 
compliance with certain regulations 
contained in the federally approved 
Ohio State implementation plan 
(SIP). Because the company is unable 
to comply with these regulations at 
this time, the proposed order would es¬ 
tablish an expeditious schedule requir¬ 
ing final compliance by April 15, 1980. 
Source compliance with the order 
would preclude suits under the Feder¬ 
al enforcement and citizen suit provi¬ 
sion of the Clean Air Act for violation 
of the SIP regulations covered by the 
order. The purpose of this notice is to 
invite public comment and to offer 
notice of a public hearing on EPA’s 
proposed issuance of the order. 

DATES: Public hearing: September 8, 
1978 at 1 p.ra. All interested persons 
are invited to attend and comment on 
the proposed order. Any comments 
not offered at the hearing must be re¬ 
ceived on or before September 13, 
1978. 

ADDRESSES: Public hearing: A.J.C. 
Federal Building, 1240 East 9th Street, 
Cleveland, Ohio 44199, Room B-l. 
Though not essential, 3 copies of 
statements to be delivered at the hear¬ 
ing should be submitted at least 3 days 
prior to the hearing. Comments or 
statements should be submitted to Mr. 
Peter Kelly, Enforcement Division, 
U.S. EPA, Region V. 230 South Dear¬ 
born Street, Chicago, Ill. 60604. Mate¬ 
rial supporting the order and public 
comments received in response to this 
notice may be inspected and copied 
(for appropriate charges) at this ad¬ 
dress during normal business hours. 

FOR FURTHER INFORMATION 
CONTACT: 

Peter Kelly at the above address or 
by telephone at 312-353-2082. 


SUPPLEMENTARY INFORMATION: 
The Cleveland Electric Illuminating 
Co. operates electric power plants at 
Eastlake, Ashtabula. Avon Lake, and 
Cleveland (Lake Shore), Ohio. The 
proposed order addresses emissions 
from boilers at these facilities, which 
are subject to Ohio air pollution con¬ 
trol regulations AP-3-07 and AP-3-11. 
The regulations limit the emissions of 
particulate matter, and are part of the 
federally-approved Ohio State imple¬ 
mentation plan. The order requires 
final compliance with the regulation 
by April 15, 1980. and the Company 
has consented to its terms. Several of 
the increments specified in the order 
have passed. The company has 
achieved those requirements and has 
agreed to continue to meet increments 
specified during the period of this in¬ 
formal rulemaking. The proposed 
order satisfies the applicable require¬ 
ments of section 113(d) of the Clean 
Air Act (the Act). It also includes ex¬ 
tensive requirements for operation 
and maintenance practices on pollu¬ 
tion control equipment, which because 
of their length are not reproduced 
here, but are available for inspection 
with the order. If the order is issued, 
source compliance with its terms 
would preclude further EPA enforce¬ 
ment action under section 113 of the 
act against the source for violations of 
the regulation covered by the order 
during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the 
act (section 304) would be similarly 
precluded. However, in the event final 
compliance is not achieved by July 1, 
1979. source compliance with the order 
will not preclude assessment of any 
noncompliance penalties under section 
120 of the act, unless the source is oth¬ 
erwise entitled to an exemption. 

In addition to the administrative 
order, a consent decree has been 
lodged with the U.S. District Court for 
the Northern District of Ohio in case 
No. C78-853. That decree includes re¬ 
quirements for three units operated by 
the Company which cannot comply by 
April 15, 1980. Pursuant to 28 CFR 
50.7 the decree cannot be finally en¬ 
tered until the public has the opportu¬ 
nity to comment. Comments on said 
decree may be included in any com¬ 
ments regarding the administrative 
order. A copy of the decree is available 
with the order at the above location. 

Comments received by the date spec¬ 
ified above will be considered in deter¬ 
mining whether EPA should issue the 
order. Testimony given at the public 
hearing concerning the order will also 
be considered. After the public com¬ 
ment period and any public hearing, 
the Administrator of EPA will publish 
in the Federal Register the Agency’s 
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final action on the order in 40 CFR 
Part 65. 

The provisions of 40 CFR Part 65 
will be promulgated by EPA soon, and 
will contain the procedure for EPA's 
issuance, approval, and disapproval of 
an order under section 113(d) of the 
act. In addition, part 65 will contain 
sections summarizing orders issued, 
approved, and disapproved by EPA. A 
prior notice proposing regulations for 
part 65. published at 40 FR 14876 
(April 2. 1975), will be withdrawn, and 
replace by a notice promulgating these 
new regulations. 

(Authority: 42 U.S.C. 7413, 7601.) 

Dated: August 4. 1978. 

V ALDAS V. ADAMKUS. 
Acting Regional Administrator ; 

Region V. 

In consideration of the foregoing, it 
is proposed to amend 40 CFR Chapter 
1. as follows: 

PART 65—DELAYED COMPLIANCE ORDERS 

1. By adding §65.400 to read as fol¬ 
lows: 

§ 65.400 Federal delayed compliance 
orders issued under section 113(d) (1), 
(3), and (4) of the act. 

Before the U.S. Environmental 
Protection Agency 

In the matter of: The proceedings under 
section 113(d), Clean Air Act, as amended, 
pertaining to the Cleveland Electric Iilumi- 
nating Co.’s Eastlake. Avon Lake, Ashtabula 
and Lake Shore Power Plants. 

The following findings of fact and orders 
are issued this date pursuant to 42 U.S.C. 
Section 7413(d), of the Clean Air Act as 
amended (hereinafter referred to as the 
•Clean Air Act”). 

findings of fact 

1. Oh February 24, 1976, the U.S. Environ¬ 
mental Protection Agency (hereinafter re¬ 
ferred to as “U.S. EPA") issued notices of 
violation pursuant to section 113(a)(1) of 
the Clean Air Act to the Cleveland Electric 
illuminating Co. (hereinafter referred to as 
the Company”). In the notices. U.S. EPA 
found that specified boilers at the compa¬ 
ny’s Eastlake, Avon Lake. Ashtabula and 
Lake Shore Power Plants were in violation 
of the applicable Ohio implementation plan, 
specifically, AP-3-11 and AP-3-07 * of the 
regulations of the Ohio Environmental Pro¬ 
tection Agency. Said notices of violation 
were identified as Nos. EPA-5-76-A-32. 
EPA-5-76-A-33. EPA-5-76-A-34, and EPA- 
5-76-A-35, for the Ashtabula, Lake Shore. 
Eastlake and Avon Lake Plants, respective¬ 
ly. 

2. Pursuant to section 113(a)(4) of the 
Clean Air Act. a conference was conducted 
by U.S, EPA, region V. on March 19. 1976, 
concerning said notices of violation. Repre¬ 
sentatives of the Company, U.S. EPA 


•On January 1. 1977, regulations were re¬ 
numbered as a part of the official citation 
system mandated by the Ohio General As¬ 
sembly. (Am. Sub. H.B. 317). These regula¬ 
tions are now cited as OAC-3745-17-07 and 
OAC-3745-17-10. 


(region V), the Ohio Environmental Protec¬ 
tion Agency, the Attorney General of Ohio, 
the City of Cleveland (Division of Air Pollu¬ 
tion Control) and members of the public 
w r ere in attendance. 

At this conference, representatives of the 
Company described the Company’s plans to 
achieve compliance with applicable particu¬ 
late control regulations for the boilers sub¬ 
ject to the aforesaid notices of violation. 

3. Following the conference, representa¬ 
tives of the Company and U.S. EPA (region 
V) met on several occasions in an effort to 
discuss the difficult engineering tasks facing 
the Company in implementing a compliance 
program for the boilers covered by the sub¬ 
ject notices of violation. 

4. On August 6. 1976. representatives of 
the Company, U.S. EPA (region V) and the 
city of Cleveland (Division of Air Pollution 
Control) met in a public meeting at the of¬ 
fices of the Division of Air Pollution Con¬ 
trol of the city of Cleveland, at w'hich time 
the Company proposed a revised schedule 
that accelerated the final compliance dates 
for attainment of compliance with the par¬ 
ticulate regulations. At this meeting, repre¬ 
sentatives of the city of Cleveland (division 
of Air Polution Control), the Ohio Environ¬ 
mental Protection Agency, and the Compa¬ 
ny agreed to U.S. EPA’s issuance of a con¬ 
sent order calling for the attainment of 
compliance with the particulate regulations 
at the units which were subject to the no¬ 
tices of violation in accordance with a sched¬ 
ule bringing the last unit into compliance in 
March 1981. 

5. In the order (No. EPA-5-76-A-6-9) 
Issued on September 16, 1976, U.S. EPA ex¬ 
pressly found that the Company’s compli¬ 
ance plan as embodied in the order repre¬ 
sented a schedule achieving compliance as 
expeditiously as practicable and contained 
appropriate increments of progress together 
with deadlines for meeting those incre¬ 
ments. the order additionally found that 
the Company had taken reasonable interim 
control measures to reduce its emissions. 

6. On January 24, 1977, U.S. EPA, pursu¬ 
ant to section 113(a)(1) of the Clean Air Act, 
Issued a notice of violation to the company 
finding boiler No. 18 at the Company's Lake 
Shore Plant in violation of the State of 
Ohio PLan, specifically, AP-3-07 of the reg¬ 
ulations of the Ohio Environmental Protec¬ 
tion Agency (OAC-3745-17-07). This notice 
of violation was identified as EPA-5-77-A- 
29._The notice of violation cited two occa¬ 
sions when the plume from boiler No. 18 
was observed to exceed the opacity stand¬ 
ards prescribed by Ohio Environmental Pro¬ 
tection Agency regulation OAC-3745-17-07 
(formerly designated at AP-3-07). There 
was no finding that the emissions from 
boiler No. 18 exceeded the emission limita¬ 
tions set forth in OAC-3745-17-10 (formerly 
designated as AP-3-11). 

As permitted by reason of section 
113(a)(4) of the Clean Air Act, the Compa¬ 
ny, on January 24, 1977, forwarded to U.S. 
EPA a request for a conference regarding 
the notice of violation. With that letter, the 
Company transmitted a draft of an agree¬ 
ment which had been filed with the Circuit 
Court of Appeals. Tenth Appellate District, 
Franklin County, Ohio, in Case Nos. 76-AP- 
929 and 76-AP-938, Northern Ohio Lung As - 
sociation and The Cleveland Electric Illumi¬ 
nating Company v. Ned E. Williams, in sup¬ 
port of the Company’s motion for continu¬ 
ance of the proceedings pending implemen¬ 
tation of the compliance strategy detailed in 


the draft agreement. Said agreement pro¬ 
posed, inter alia, a specific time table and 
enforceable commitment to attain compli¬ 
ance with the particulate emission stand¬ 
ards at the Lake Shore Plant, including 
boiler No. 18. 

7. After informal discussions, a draft of an 
order was prepared by U.S. EPA which es¬ 
sentially memoralized the parties’ tentative 
understanding. Pursuant to that order, as 
proposed, the Company would have waived 
its opportunity to confer regarding findings 
of violations of AP-3-11 in order to allow 
the issuance of an order pursuant to which 
the Company would initiate a program to 
upgrade control of particulate matter emis¬ 
sions from Lake Shore Unit No. 18. Addi¬ 
tionally. the Company would have been re¬ 
quired to place an order for a flue gas addi¬ 
tive system for improving the operating effi¬ 
ciency of the existing precipitator when 
burning low sulfur coal. 

The proposed order was not finally issued 
before the passage of Pub. L. 95-95, the 
Clean Air Act Amendments of 1977. 

8. On October 19, 1977. U.S. EPA issued a 
notice of violation. No. EPA-5-78-A-7. in 
which U.S. EPA found certain violations of 
the emission standards and opacity stand¬ 
ards of the State implementation plan of 
the State of Ohio applicable to Eastlake 
Unit No. 5. Pursuant to section 113(a)((4), 
the Company requested a conference with 
representatives of U.S. EPA to discuss the 
allegations in the aforesaid notice of viola¬ 
tion. 

9. On August 7, 1977, Pub. L. 95-95 (The 
Clean air Act Amendments of 1977, 42 
U.S.C. section 7401 et seq.) was enacted into 
law. Among the provisions adopted by the 
amendments was section 113(d) calling for 
"delayed compliance orders”. Furthermore, 
one of the sections in said amendments pur¬ 
ports to rescind, effective August 7. 1978, 
any enforcement order issued under section 
113(a) which provides for an extension of 
compliance dates beyond July 1, 1979, with 
certain limited exceptions. (Section 
113(dX12)j. 

10. Accordingly, on or about October 27, 
1977, U.S. EPA (region V) notified the Com¬ 
pany by letter that the September 16. 1976, 
order (order No. EPA-5-76-A) **• • * must 
now be modified to comply with the require¬ 
ments of section 113(d)”. 

On November 8, 1977, the Company ac¬ 
knowledged receipt of the aforesaid letter, 
and advised the U.S. EPA that the Compa¬ 
ny had undertaken studies of the 1977 
amendments to the Clean Air Act in order 
to determine what application they may 
have to Company operations and the afore¬ 
said September 10. 1976. consent order. 

11. Pursuant to mutual agreement of U.S. 
EPA and the Company, a meeting was held 
between technical representatives of U.S. 
EPA and the Company on November 30. 
1977, to explore ways to improve particulate 
emission collection of Eastlake Units Nos. 1 
through 4. Furthermore, pursuant to 
mutual agreement of the parties, on Decem¬ 
ber 20. 1977. representatives of U.S. EPA 
(region V). the Ohio Environmental Protec¬ 
tion Agency and the Company met to dis¬ 
cuss U.S. EPA's request to modify the Sep¬ 
tember 16. 1977, order. 

At the December 20. 1977, conference, rep¬ 
resentatives of the Company provided cur¬ 
rent information with respect to the imple¬ 
mentation of the Company's particulate 
compliance program outlined in the Sep¬ 
tember 16. 1976, consent order, as well as 
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the status of the efforts undertaken by the 
Company to upgrade the 99.4 percent design 
efficient precipitator at the Lake Shore 
Unit No. 18 and the 99.5 percent design effi¬ 
cient precipitator at Eastlake Unit No. 5. At 
the December 20. 1977. conference, repre¬ 
sentatives of U.S. EPA requested the Com¬ 
pany to consider interim control measures 
at the Company’s Eastlake Plant. Units 1-4. 
During this conference. David Coy. Re¬ 
search Triangle Institute, Technical consul¬ 
tant to U.S. EPA, discussed and distributed 
his report entitled “Interim Precipitator 
Performance Improvement Cleveland Elec¬ 
tric Illuminating Company. Eastlake Units 
1-4“. Certain suggestions indicated in that 
report have been incorporated herein. 

12. Based on all of the information availa¬ 
ble to U.S. EPA and in consideration of the 
Company’s good faith efforts to implement 
the compliance schedule embodied in the 
September 16, 1976. order and in considera¬ 
tion of the Company’s reliance on those 
schedules. U.S. EPA Hereby finds that the 
Company's particulate compliance plan, as 
embodied in the aforesaid September 16. 
1976, order, except as modified herein, 
should be incorporated into the within 
order. The timetable set forth below repre¬ 
sents a schedule achieving compliance as ex¬ 
peditiously as practicable and contains ap¬ 
propriate increments of progress together 
with deadlines for meeting those incre¬ 
ments. 

13. Based upon all Information available 
to U.S. EPA. including site visits. U.S. EPA 
hereby finds that the units which are sub¬ 
ject to the within order use or are commit¬ 
ted to the installation and operation of the 
best practicable system or systems of emis¬ 
sion reduction (taking into account the re¬ 
quirements for compliance with particulate 
emission limitations) for the period during 
which the within order is in effect with re¬ 
spect to each such unit and that said sys¬ 
tems include: 

a. Operating and maintenance procedures 
designed to maximize reliability and effi¬ 
ciency of existing and interim control equip¬ 
ment; 

b. Operational sequence of coal-fired boil¬ 
ers to minimize overall emissions of particu¬ 
late matter from CEI facilities; 

c. Adjustments to precipitator operating 
temperatures if technically fe^lble; and 

14. The U.S. EPA further hereby finds 
that the within order provides for compli¬ 
ance with the requirements of the applica¬ 
ble implementation plan as expeditiously as 
practicable, but in no event later than 3 
years after the date for final compliance 
with the particulate attainment date re¬ 
quirements contained in the Ohio State Im¬ 
plementation plan. 

15. The State of Ohio has received 30 days 
notice that UJ5. EPA intended to seek modi¬ 
fication of the aforesaid September 16. 1976, 
order. The contents of the within order 
have been publicly disclosed and have been 
subject to a period of public comment and 
an opportunity for public hearing thereon. 

ORDER 

After a thorough investigation of all rele¬ 
vant facts, including the seriousness of the 
notices of violation and the Company’s good 
faith efforts to comply, it has been deter¬ 
mined that compliance in accordance with 
the schedule and orders herein set forth is 
reasonable. 

Therefore, it is hereby ordered: 1. The 
Company shall complete the specified acts 


with regard to these boilers specified below 
on or before the date set forth below: 

a. Avon Lake Unit No. 6: 

(1) Commencement of construction—Mi¬ 
lestone achieved. 

(2) Construction completion—August 

1978. 

(3) Achievement of final compliance—Sep¬ 
tember 1978. 

b. Avon Lake Unit No. 7: 

(1) Commencement of construction—Mi¬ 
lestone achieved. 

(2) Construction completion—Milestone 
achieved. 

(3) Achievement of final compliance—July 
1978. 

c. Avon Lake Unit No. 9: 

(1) Continuation of manufacturer’s pro¬ 
gram for obtaining design efficiency—In 
progress. 

(2) Achievement of final compliance—No¬ 
vember 1978. 

d. Lake Shore Unit No. 17: 

(1) Reinitiate conversion project, coal to 
oil—Milestone achieved. 

(2) Achievement of final compliance—Oc¬ 
tober 1978. 

e. Lake Shore Unit No. 16: 

(1) Reinitiate conversion project, coal to 
oil—Milestone achieved. 

(2) Achievement of final Compliance- 

Completed. 

f. Lake Shore Unit No. 15: 

<1) Reinitiate conversion project, coal to 
oil—Milestone achieved. 

(2) Achievement of final Compliance- 

Completed. 

g. Lake Shore Unit No. 14: 

(1) Reinitiate conversion project, coal to 
oil—Milestone achieved. 

(2) Achievement of final compliance— 

Completed. 

h. Lake Shore Unit No. 18: 

(1) Initiate a program to upgrde control of 
particulate matter emissions—In progress. 

(2) Place order for flue gas additive 

system for improving operating efficiency of 
existing precipitator when burning low 

sulfur coal—Completed. 

(3) Achieve final compliance with AP-3-07 
and AP-3-11—July 1978. 

i. Eastlake Unit No. 5: 

(1) Continuation of Manufacturer’s Pro¬ 
gram for Obtaining Design Efficiency—In 
progress. 

(2) Achievement of Compliance—October 

1978. 

}. Ashtabula “C“ Boiler No. 11: 

(1) Start Phase I Engineering—Milestone 
achieved. 

(2) Start Phase II Engineering—Milestone 
achieved. 

(3) Placement of control equipment con¬ 
tracts—Milestone achieved. 

(4) Submission of final plans and specifi¬ 
cations—Milestone achieved. 

(5) Commencement of construction—Mile¬ 
stone achieved. 

(6) Construction completion—March 1979. 

(7) Achievement of final compliance—May 

1979. 

k. Ashtabula “C" Boiler No. 10: 

<1) Start Phase I Engineering—Milestone 
achieved. 

(2) Start Phase II Engineering—Milestone 
achieved. 

(3) Placement of control equipment con¬ 
tracts—Milestone achieved. 

(4) Submission of final plans and specifi¬ 
cations—Milestone achieved. 

(5) Commencement of construction—Mile¬ 
stone achieved. 


(6) Construction completion—April 1979. 

(7) Achievement of final compliance— 
June 1979. 

l. Eastlake Unit No. 1: 

(1) Start Phase I Engineering—Milestone 
achieved. 

(2) Start Phase II Engineering—Milestone 
achieved. 

(3) Placement of control equipment con¬ 
tracts—Milestone achieved. 

(4) Submission of final plans and specif 1 
cations—Milestone achieved. 

(5) Commencement of construction—Mile¬ 
stone achieved. 

(6) Construction completion—June 1979. 

(7) Achievement of final compliance- 
August 1979. 

m. Eastlake Unit No. 2: 

<1> Start Phase I Engineering—Milestone 
achieved. 

(2) Initiate Phase II Engineering-Mile 
stone achieved. 

(3) Placement of control equipment con¬ 
tracts—Milestone achieved. 

(4) Submission of final plans and specifi¬ 
cations—Milestone achieved. 

(5) Commencement of construction—Mile¬ 
stone achieved. 

(6) Construction completion—January 

1980. 

(7) Achievement of final compliance— 
March 1980. 

n. Ashtabula “C“ Boiler No. 8: 

(1) Start Phase I Engineering—Milestone 
achieved. 

(2) Start Phase II Engineering—Milestone 
achieved. 

(3) Placement of control equipment con 
tracts—Milestone achieved. 

(4) Submission of final plans and specif 1 
cations—Milestone achieved. 

(5) Commencement of construction—Mile 
stone achieved. 

(6) Construction completion—November 
1979, 

(7) Achievement of final compliance—Jan 
uary 1980. 

o. Ashtabula “C“ Boiler No. 9: 

(1) Start Phase I Engineering—Milestone 
achieved. 

(2) Start Phase II Engineering—Milestone 
achieved. 

(3) Placement of control equipment con¬ 
tracts—Milestone achieved. 

(4) Submission of final plans and specifi 
cations—Milestone achieved. 

(5) Commencement of construction—Mile¬ 
stone achieved. 

(6) Construction completion, cessation of 
operation for tie in and achieve compli¬ 
ance—April 14. 1980. 

(7) Submit test result demonstrating final 
compliance—June 1980. 

p. Avon Lake Unit No. 8: 

(1) Start Phase I Engineering— Miles¬ 
tone achieved. 

(2) Start Phase II Engineering— Miles¬ 
tone achieved. 

(3) Placement of control equipment con¬ 
tracts—Milestone achieved. 

(4) Submission of plans and specifica¬ 
tions—Milestone achieved. 

(5) Commencement of construction—Octo¬ 
ber 1978. 

(6) Construction completion, cessation of 
operation for tie in and achieve compli¬ 
ance—March 1980. 

(7) Submit test results demonstrating 
final compliance—May 1980. 

2. Until the completion of construction of 
control equipment on each of the units 
identified in paragraph 1 above, the Compa 
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ny shall employ the following to minimize 
emissions of particulate matter into the 
atmosphere: 

a. Pollution control equipment shall be 
operated according to the procedures out¬ 
lined in the attached summary of operating 
practices and procedures (exhibit A); 

b. The Company shall, to the extent tech¬ 
nically feasible, without imposing an undue 
burden on consumers, rely on coal-fired gen¬ 
erating units which have already achieved 
compliance with Ohio’s particulate control 
regulations as its primary source of power 
supply; 

c. The operating temperature of the exist¬ 
ing electrostatic precipitators shall be in¬ 
creased in increments of 10-15 degrees F for 
periods of four days during which emissions 
from the stack are observed. Precipitators 
shall be operated at the temperature at 
which minimum emissions from the stacks 
are observed. The Company shall complete 
the necessary testing of temperature adjust¬ 
ments for units specified in paragraph 1. 
subparagraphs (k), (1), (m), (n). (o). and (p) 
not later than July 15, 1978, and submit to 
U.S. EPA the temperatures at which each 
unit was tested, the visible emissions obser¬ 
vations taken for each temperature, and the 
temperature at which minimum emissions 
were observed. (Completed.) 

3. The Company shall install a continuous 
monitoring system for the'measurement of 
opacity at each stack venting flue gas gener¬ 
ated by boilers subject to this order not 
later than the date for completion of con¬ 
struction set forth in paragraph 1, subpara¬ 
graphs (a), (b). (h), (j), (k). (1). (m), (n), (o). 
and (p). The Company shall install a con¬ 
tinuous monitoring system for the measure¬ 
ment of opacity at each stack venting flue 
gas by boilers subject to this order in para¬ 
graph 1. subparagraphs (c), (d), (e). (f). (g), 
and (i) not later than January 1, 1979. The 
continuous monitoring system shall be in¬ 
stalled. calibrated, maintained, and operated 
in accordance with the procedures set forth 
in appendix B of 40 CFR Part 60. Data re¬ 
corded by the monitoring systems shall be 
retained by the Company for a period of 2 
years after it is obtained. 

4. By the last date identified for each unit 
in paragraph 1. the Company shall, upon 
reasonable notice to U.S. EPA, conduct ap¬ 
propriate stack testing to determine compli¬ 
ance with the requirements of this order. 

5. Progress reports shall be submitted to 
the Director. Enforcement Division. U.S. 
EPA, Region V, 230 South Dearborn Street, 
Chicago. Ill. 60604. with copies to the Direc¬ 
tor, Ohio Environmental Protection Agency, 
P.O. Box 1049, Columbus, Ohio 43216, and 
the Division of Air Pollution Control. City 
of Cleveland, 2735 Broadway, Cleveland, 
Ohio 44115 (regarding units located within 
Cuyahoga County). The first of such re¬ 
ports shall be submitted on October 1, 1978; 
reports thereafter shall be submitted on a 
quarterly basis until the last unit covered by 
the within order attains compliance. These 
reports shall indicate whether milestones to 
be met during the quarter have been met 
and include a copy of the memorandums 
summarizing the conclusions/decisions re¬ 
sulting from the corporate review required 
by exhibit A. 

6. From and after the date of issuance of 
the within order and until its expiration. 
U.S. EPA shall take no enforcement action 
pursuant to section 113 of the Clean Air 
Act. as amended. 42 U.S.C. section 7413, 
against the Company based upon any al¬ 


leged noncompliance by any unit covered by 
this order with the particulate emission 
standards, opacity standards and particulate 
ambient air quality standards set in the 
State implementation plan of the State of 
Ohio (as it presently exists), as provided in 
section 113(d)(10) of the Clean Air Act, as 
amended, 42 U.S.C. section 7413(d)(10); pro¬ 
vided, however, if the Administrator of the 
U.S. EPA determines, in accordance with 
section 113(d)(9) of the Clean Air Act, as 
amended, 42 U.S.C. section 7413(d)(9), that 
a unit subject to the within order is in viola¬ 
tion of the applicable terms of the within 
order, the Administrator shall take such ac¬ 
tions with respect to that unit as are pro¬ 
vided in section 113(d)(9) of the Clean Air 
Act, as amended. 42 U.S.C. section 
7413(d)(9). 

7. This order in no way affects the Compa¬ 
ny’s responsibility to comply with any other 
State, Federal, or local regulations or any 
order of court pursuant to section 303 
during any period of imminent and substan¬ 
tial endangerment to the health of persons. 

8. This order shall be terminated if the 
Administrator determines on the record, 
after notice and hearing, that the inability 
of the Company to comply no longer exists. 
If the Company demonstrates that prompt 
termination of this order would result in 
undue hardship, the termination shall 
become effective at the earliest practicable 
date on which such undue hardship would 
not result, but in no event later than April 
15, 1980. 

9. The Company is hereby notified that it 
may be required to pay a noncompliance 
penalty under section 120 of the .Clean Air 
Act. 42 U.S.C. section 7420 in accordance 
with the provisions of section 120 of the 
Clean Air Act, 42 U.S.C. section 7420. 

10. The Company’s time for attainment of 
compliance as set forth In this order may be 
extended on the occurrence of, and to the 
extent of any delay caused by circumstances 
beyond the control of the Company. The 
Company shall take all necessary precau¬ 
tions to avoid the occurrence of such an 
event, and to avoid any delay, and shall 
upon the occurrence of any delay take all 
actions necessary in order to minimize the 
time which has been lost due to such delays. 
Upon occurrence of any delay, the Company 
shall include in the reports required to be 
submitted by paragraph 5 of this order the 
following information: (1) Nature of the 
event causing delay; (2) an explanation as to 
why the event is beyond the Company’s 
control; (3) those actions taken by the Com¬ 
pany to diminish or avoid delay in attaining 
final compliance with this order; and (4) 
those actions taken by the Company in 
order to regain the time lost due to such 
delay. If the Administrator determines that 
any delay was “beyond the control of the 
Company. ** an extension equal to the time 
of the delay shall be granted, except that in 
no event may the date for final compliance 
extend beyond April 15, 1980. It is under¬ 
stood that in granting any extension here¬ 
under, the Administrator is required to 
comply with the procedural and substantive 
requirements of section 113(d) of the Act. 

Dated: August 4. 1978. 

V aldas V. Adamkus, 

Acting Regional Administrator. 

Acceptance of Order 

The Company hereby consents to the 
making and entering of the foregoing find¬ 


ings of fact and order by the Administrator, 
provided, however, that the Company, in 
consenting to the making and entering of 
the foregoing findings of fact and orders, 
does not admit to the violations specified in 
the notices of violation described in the 
foregoing findings of fact; and provided fur¬ 
ther. however, that the Company, in con¬ 
senting to the making and entering of the 
foregoing findings of fact and order, does 
not waive its rights to challenge any Feder¬ 
al. State, or local air pollution control regu¬ 
lation or order now or hereafter applicable 
to the Eastlake, Ashtabula, Avon Lake or 
Lake Shore Power Plants (except OAC- 
3745-17-07 and OAC-3745-17-10 as they 
exist on the date hereof); provided further, 
however, that the Company, in consenting 
to the making and entering of the foregoing 
findings of fact and order, does not waive its 
right to challenge or contest the assessment 
and collection of any noncompliance penal¬ 
ties under section 120 of the Clean Air Act, 
42 U.S.C. section 7420. 


Harold L. Williams, 

Executive Vice President, The Cleveland 
Electric Illuminating Co. 

Guren, Merritt, Sogg & Cohen as Attorneys 
for The Cleveland Electric Illuminating 
Co. 

By- 

Office of the General Attorney, The Cleve¬ 
land Electric Illuminating Co., 

By- 

Donald H. Hauser, General Attorney. 

[FR Doc. 78-22591 Filed 8-11-78; 8:45 am] 


[6560-01] 

[40 CFR 180] 

[PP 7E1974/P78; FRL 945-7] 

TOLERANCES AND EXEMPTIONS FROM TOLER¬ 
ANCES FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COMMODITIES 

Tolerances for the Pesticide Chemical Carbaryl 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This notice proposes that 
a tolerance be established for the in¬ 
secticide carbaryl on chestnuts. The 
proposal was submitted by the Interre¬ 
gional Research Project No. 4. This 
amendment to the regulations would 
establish a maximum permissible level 
for residues of carbaryl on chestnuts. 

DATE: Comments must be received on 
or before September 13, 1978. 

ADDRESS: Federal Register Section, 
Technical Services Division (WH-569), 
Office of Pesticide Programs, EPA, 
Room 401, East Tower, 401 M Street 
SW., Washington D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia Critchlow. Registration 
Division (WH-567), Office of Pesti¬ 
cide Programs, EPA (202-755-2516). 
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SUPPLEMENTARY INFORMATION: 
The Interregional Research Project 
No. 4 (IR-4), New Jersey State Agri¬ 
cultural Experiment Station, P.O. Box 
231, Rutgers University, New Bruns¬ 
wick. N.J. 08903, on behalf of the IR-4 
Technical Committee and the U.S. De¬ 
partment of Agriculture has submitted 
a pesticide petition CPP 7E1974) to the 
EPA. This petition requests that the 
Administrator propose that 40 CFR 
180.169 be amended by the establish¬ 
ment of a tolerance for residues of the 
insecticide carbaryl (1-naphthyl N- 
methylcarbamate) including its hy¬ 
drolysis product 1-naphthol, calculat¬ 
ed as 1-naphthyl Af-methylcarbamate, 
in or on the raw agricultural commod¬ 
ity chestnuts at 1 part per million 
(ppm). 

The toxicological data considered in 
support of the proposed tolerance in¬ 
cluded a 2-year rat feeding/oncogeni¬ 
city study with a no-observable-effect 
level (NOEL) of 200 ppm; a 1-year dog 
subchronic feeding study with an 
NOEL of 400 ppm; a Rhesus monkey 
teratology study with an NOEL of 20 
milligrams (mg)/kilogram (kg) of body 
weight (bw)/day, the highest level fed; 
an 18-month mouse oncogenicity 
study, negative at 400 ppm, the high¬ 
est level fed; a three-generation rat re¬ 
production study with an NOEL of 200 
mg/kg bw/day; and a dog teratology 
study with an NOEL of 3 mg/kg bw/ 
day. The acceptable daily intake (ADI) 
in man is calculated to be 0.1 mg/kg 
bw/day based on a rat-feeding study 
with a 100-fold safety factor, which re¬ 
sults in a maximal permissible intake 
(PIM) for a 60-kg man of 6 mg/day. 
The theoretical maximal residue con¬ 
tribution (TMRC) for existing and 
proposed tolerances is 4.6 mg/day. 

Carbaryl is a candiate for a rebutta¬ 
ble presumption against registration 
(RPAR), since it may exceed the risk 
criteria described in 40 CFR 
162.11(a)(3)(ii)(B) for some registered 
uses. However, the amount of carbaryl 
added to the diet from the proposed 
use. calculated to be 0.00045 mg/day 
for a 1.5 kg daily diet, is too small to 
produce an increase of risk with re¬ 
spect to toxicological or pharmacologi¬ 
cal effects in man; the proposed toler¬ 
ance will pose a negligible increment 
in risk. 

No data is considered desirable but 
currently lacking to support the pro¬ 
posed tolerance. Tolerances have pre¬ 
viously been established for carbaryl 
residues on a variety of raw agricultur¬ 
al commodities at levels ranging from 
100 ppm to zero ppm, including an in¬ 
terim tolerance of 0.5 ppm in eggs. 
The metabolism of carbaryl is ade¬ 
quately understood, and an adequate 
analytical method (colorimetry) is 
available for enforcement purposes. 
The use on chestnuts does not involve 


feed items and would not contribute to 
residues in eggs, meat, milk, or poul¬ 
try. 

The pesticide is considered useful 
for the purpose for which a tolerance 
is sought, and it is concluded that the 
tolerance of 1 ppm established by 
amending 40 CFR 180.169 will protect 
the public health. It is proposed, 
therefore, that the tolerance be estab¬ 
lished as set forth below. 

Any person who has registered, or 
submitted an application for the regis¬ 
tration of a pesticide under the Feder¬ 
al Insecticide, Fungicide, and Rodenti- 
cide Act which contains any of the in¬ 
gredients listed herein may request, on 
or before September 13, 1978, that this 
rulemaking proposal be referred to an 
advisory committee in accordance with 
section 408(e) of the Federal Food, 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the pro¬ 
posed regulation. The comments must 
bear a notation indicating both the 
subject and the petition/document 
control number “PP7E1974/P78”. All 
written comments filed in response to 
this notice of proposed rulemaking 
will be available for public inspection 
in the office of the Federal Register 
Section from 8:30 a.m. to 4 p.m., 
Monday through Friday. 

(Statutory Authority: Section 408(e) of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 346a(e)).) 

It is proposed that part 180, subpart 
C, § 180.169 be amended by alphabeti¬ 
cally inserting the tolerance of 1 ppm 
on chestnuts in the table to read as 
follows: 

§ 180.169 Carbaryl: tolerance for residues. 


Commodity: Paris per million 


Chestnuts ....... 1 

• * • • • 

Dated: August 7, 1978. 

Douglas D. Campt. 

Acting Director, 
Registration Division . 

IFR Doc. 78-22507 Filed 8-11-78: 8:45 am) 


[4110-02] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Educotion 

[45 CFR Port 190] 

BASIC EDUCATIONAL OPPORTUNITY GRANT 
PROGRAM 

Family Contribution Schedules 

AGENCY: Office of Education, HEW. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The family contribution 
schedules are the formulas used in de¬ 
termining student eligibility on the 
basis of financial need for the basic 
educational opportunity grant pro¬ 
gram. The legislation governing the 
program requires that these schedules 
be submitted annually for public com¬ 
ment and for review by both Houses of 
Congress. The amendments to the 
family contribution schedules for 
1979-80 included In this notice of pro¬ 
posed rulemaking are intended to ad¬ 
dress concerns voiced by the public 
and the Congress regarding the asset 
reserve level, the assessment of discre¬ 
tionary income and the treatment of 
independent students. 

DATES: Comments must be received 
on or before September 28, 1978. 

ADDRESSES: Written comments 

should be sent to Mr. William Moran, 
Chief. Basic Grants Policy Section, Di¬ 
vision of Policy and Program Develop¬ 
ment. ROB-3, Room 4923, 400 Mary¬ 
land Avenue SW., Washington, D.C. 
20202. Comments will be available for 
public inspection at the above address, 
between 8:30 aan. and 4 p.m., Monday 
through Friday (except Federal holi¬ 
days). 

FOR FURTHER INFORMATION 
CONTACT: 

William Moran, 202-245-1744. 

SUPPLEMENTARY INFORMATION: 
These proposed amendments are being 
submitted for public comment. The 
final regulations resulting from this 
notice of proposed rulemaking will be 
in effect for the 1979-80 award period. 
Each of the proposed changes is listed 
and discussed here in the order in 
which it appears in the regulations. 

1. Adjustment of family size offsets. 
The family-size offsets included in the 
family contribution schedules are in¬ 
tended to provide for basic family ex¬ 
penses which must be met before any 
contribution toward a student’s educa¬ 
tional costs can be expected. In order 
to establish a standard for determin¬ 
ing the amount of these expenses, the 
basic grant program adopted, during 
its initial year of operation, the 
“Weighted Average Thresholds at Low 
Income Level” published by the 
Bureau of the Census. These expenses 
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are based on the food costs of families 
of given sizes, and make certain as¬ 
sumptions about additional expenses 
of shelter and other family needs, 
these base-line data have been updat¬ 
ed annualy to accommodate the in¬ 
creases in the Consumer Price Index 
published by the Bureau of Labor Sta¬ 
tistics of the Department of Labor. 

In determining the expected family 
contribution for the basic grant pro¬ 
gram, applicants report actual finan¬ 
cial data for a base year which is the 
calendar year prior to the academic 
year for which the grant is requested. 
Thus, data included in the 1979-80 ap¬ 
plication will reflect actual financial 
circumstances in calendar year 1978. 
To derive the family size offsets for 
the 1978 base year, those used for 1977 
will be adjusted to correspond to the 
actual increase in the Consumer Price 
Index published by the Bureau of 
Labor Statistics at the end of the year. 
Since this notice of proposed rulemak¬ 
ing is published well before the con¬ 
clusion of the year, the amounts in the 
1979-80 family contribution schedule 
are estimated by increasing those used 
for 1978-79 by 6.1 percent. When the 
final regulation is published, these es¬ 
timated amounts will be replaced by 
family size offsets based on the actual 
Consumer Price Index statistics for 
1978 as published by the Department 
of Labor. 

2. Assessment rate for discretionary 
income. The proposed regulations pro¬ 
vide two alternatives for handling the 
assessment of discretionary income in 
the 1979-80 family contribution sched¬ 
ules. Discretionary income is defined 
as the income which remains after 
subtracting the family size offset. Fed¬ 
eral income tax, unusual expenses, the 
employment expense offset, and the 
educational expense offset from the 
effective family income. Under the 
current regulations the first $5,000 of 
discretionary income of the parent of 
a dependent applicant is assessed at 20 
percent, and if the discretionary 
income exceeds $5,000, the assessment 
is $1,000 plus 30 percent of the 
amount in excess of $5,000. 

Alternative courses of action are pro¬ 
posed to accommodate the enactment 
of tax credit legislation by the 95th 
Congress. One of the two alternatives 
(termed alternative A in this discus¬ 
sion) would provide a reduction in the 
rate of assessment as a means of ex¬ 
panding the availability of basic 
grants to more students from middle- 
income families who previously have 
not been eligible for aid under the pro¬ 
gram. However, if a tax credit bill is 
enacted into law, it is expected that 
the benefits from that legislation 
would accrue largely to the families of 
students whom the proposed change 
in the assessment rate is intended to 
benefit. Thus, alternative A is pro¬ 


posed as a means of assisting these 
students if a tax credit proposal is not 
enacted into law. conversely, the other 
proposal (termed alternative B), in¬ 
tended to accommodate the enactment 
of tax credit legislation, would make 
no change in the current 20 percent/ 
30 percent rates of assessing discre¬ 
tionary income. 

Alternative A in the proposed regu¬ 
lation (§ 190.33(c)) would change the 
20 percent/30 percent assessment 
rates to a rate of 12 percent for all of 
discretionary income. In addition to al¬ 
lowing low-income students to qualify 
for larger amounts of grant aid, this 
proposed 12-percent assessment rate 
would also enable students from 
middle-income families who formerly 
were not eligible for basic grants to 
qualify for aid under this program. 

The following examples are given to 
illustrate the differences between the 
amount of basic grant aid awarded to 
students from various income levels 
under the proposed 12-percent assess¬ 
ment (alternative A) and the current 
assessment rate which would be con¬ 
tinued under alternative B. 

Assumptions . For purposes of illus¬ 
tration, in all of the following exam¬ 
ples the applicant is a dependent stu¬ 
dent whose family has the following 
characteristics: A family of four, one 
parent working, one student in post- 
secondary education, no assets as¬ 
sessed. no unusual expenses, no tuition 
offset, no non taxable income, no veter¬ 
an’s benefits, and a cost of education 
of at least $3,600. 

To qualify for the maximum award 
of $1,800 the highest income the 
family may have is $6,700 under both 
the current method (alternative B) 
and the proposed 12 percent method 
of assessment (alternative A). 

The maximum income the family 
could have in order to qualify for the 
minimum award of $200 would be 
$15,000 under alternative B and 
$23,450 under alternative A. 

The following chart illustrates the 
difference in award amounts for fami¬ 
lies (using the same assumptions) with 
various income levels under the two 
methods of assessing the discretionary 
Income. 


Adjusted 
gross Income 

Alternative A‘ 

Alternative B * 

$10.000.. 

$1,457 

$1,228 

$17.500.. 

733 

0 

$20,000..... 

506 

0 

$25.000.. 

0 

0 


'Amount of award at assessment rate of 12 pet. 

’Amount of award at assessment rate of 20 pet 
for $1 to $4,999 and 30 pet for $5,000 plus. 

3. Raise asset reserve to $25,000. This 
proposed regulation in § 190.35(a)(2)(i) 
raises the asset reserve for nonfarm or 
nonbusiness assets from $17,000 to 
$25,000. This larger figure is thought 


to be more reflective of actual asset 
holdings of the population. By increas¬ 
ing the asset reserve allowances to a 
level more in keeping with the various 
population groups, greater equity in 
the program can be achieved. The in¬ 
crease in the asset reserve allowance 
would also help to relieve the in¬ 
creased burden of middle-income 
Americans who have experienced most 
severely the influence of rapid infla¬ 
tion on their personal and other 
assets. 

4. Definition of the term “parent.” 
The program has always operated 
under the assumption that parents 
have the first responsibility for the 
education of their dependent children. 
In addition, it was felt that under cer¬ 
tain conditions a student who was in¬ 
dependent of his or her parents might, 
in fact, be dependent on some other 
person. In that case, we have in the 
past determined that the student was 
a dependent applicant and have re¬ 
quested “parental’* income informa¬ 
tion from that other person. 

However, through program experi¬ 
ence. we have recognized a number of 
Instances where our current definition 
of an “other parent” appeared to be 
quite unfair to both the applicant and 
the person (other than a parent) who 
had provided the applicant some sup¬ 
port. Typical of this type of situation 
is the case where a relative or other 
concerned individual acts as a legal 
guardian of a student whose parents 
are deceased. This guardian will usual¬ 
ly provide considerable subsistence 
support to the applicant, but does not 
have the obligation, or in many cases 
the capability, of providing for the ap¬ 
plicant’s postsecondary education. 
Thus, under our proposed change in 
the definition of the term parent, we 
would drop all reference to people in 
such a category and only consider the 
mother or the father of the applicant 
as a parent. It is not expected that 
this change will cause many previously 
dependent applicants to become inde¬ 
pendent since the vast majority of de¬ 
pendent applicants are dependent on 
their parents. This change would pro¬ 
vide a more reasonable assessment of 
the financial need of the few appli¬ 
cants in this situation. 

5. Criteria for defining an independ¬ 
ent student This notice of proposed 
rulemaking also includes a proposed 
revision in the definition of a self-sup¬ 
porting or independent student. This 
proposed change in the definition is 
intended to supersede an earlier pro¬ 
posed change for the basic grant pro¬ 
gram and the three campus-based pro¬ 
grams (national direct student loans, 
college work-study, and supplemental 
educational opportunity grants) pub¬ 
lished in the Federal Register as a 
notice of proposed rulemaking on July 
12, 1977. For purposes of the basic 
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grant program, the revised definition 
appears in § 190.42 of the proposed 
1979-80 family contribution schedules. 
Thus, it is included in this notice of 
proposed rulemaking only for the 
basic grant program. However, when 
the family contribution schedules con¬ 
taining the revised definition are pub¬ 
lished as a final regulation, the revi¬ 
sion will be published simultaneously 
as a final regulation for the three 
campus-based programs so that the 
definition will continue to be consist¬ 
ent among programs. 

The current regulations define an in¬ 
dependent student as one who, during 
both the year(s) for which aid is re¬ 
quested and the prior calendar year, 
has not been claimed by any person 
except his or her spouse as an exemp¬ 
tion for Federal income tax purposes, 
has not received financial assistance of 
more than $600 from his or her par¬ 
ents, and has not lived for more than 2 
consecutive weeks in his or her par¬ 
ents' home. The notice of proposed ru¬ 
lemaking of July 12. 1977. proposed 
two modifications in the definition: 

(a) An extension of the Federal tax 
exemption criterion to apply for 2 cal¬ 
endar years prior to the year(s) for 
which aid is requested, rather than 1 
calendar year, and 

(b) An increase from 2 to 6 in the 
number of weeks an independent stu¬ 
dent may reside with his parents 
during the year(s) for which aid is re¬ 
quested and the prior calendar year. 

This proposed change was published 
simultaneously with the notice of pro¬ 
posed rulemaking for the 1978-79 
family contribution schedules. Origi¬ 
nally it was intended that any changes 
made in the definition as a result of 
the notice of proposed rulemaking 
would be implemented for the 1978-79 
academic year and would be published 
as a final regulation simultaneously 
with the publication of the final regu¬ 
lation for the 1978-79 family contribu¬ 
tion schedules. However, the proposed 
revision in the definition generated a 
great deal of public comment express¬ 
ing a wide range of opinions. There ap¬ 
peared to be a general feeling that 
more equitable treatment was needed 
for the independent student, both in 
the definition itself and in the basic 
grant need analysis formula. As a 
result of these expressions of concern 
from the commenters. as well as com¬ 
ments received during the congression¬ 
al hearings on the 1978-79 family con¬ 
tribution schedules, we agreed to post¬ 
pone the implementation of any 
changes in the definition until the 
1979-80 award period. We also agreed 
to include the criteria for determining 
self-supporting status among the items 
to be studied in a comprehensive 
review of the treatment of independ¬ 
ent students. The revised definition in¬ 
cluded in this notice of proposed rule¬ 


making results from that review and is 
intended to supersede the proposed 
changes published in the NPRM of 
July 12, 1977. It keeps the time frame 
for all components of the definition as 
it exists in the current regulation (i.e., 
the year(s) for which aid is requested 
and the prior calendar year) rather 
than extending the income tax crite¬ 
rion back an additional year as the 
earlier NPRM had proposed. It re¬ 
peats the change proposed in the earli¬ 
er NPRM increasing the number of 
weeks an independent student may 
reside with his or her parents from 2 
consecutive weeks to 6. Additionally, it 
increases the amount of support an 
indpendent student may receive from 
his or her parents from $600 to $750. 

Raising the $600 figure to $750 to 
correspond to the current individual 
income tax exemption figure is consid¬ 
ered a reasonable adjustment because 
of past inflationary trends. Likewise, 
extending the 2-week period of allowa¬ 
ble residency with a parent to 6 weeks 
appears to be a more reasonable test 
of dependency in view of vacation 
visits and such. 

6. Family size offset—single inde¬ 
pendent student As mentioned earlier, 
the basic grant program has adopted 
the “Weighted Average Thresholds at 
the Low Income Level" as a reasonable 
approximation of subsistence ex¬ 
penses. Although the census data for 
1972 indicated an average low-income 
threshold of $2,168 for a single person, 
it was decided that a single independ¬ 
ent applicant should only receive an 
offset against income which is suffi¬ 
cient to cover that student’s summer 
living expenses. This decision was 
based on the assumption that a stu¬ 
dent’s living expenses while attending 
school are incorporated in the stu¬ 
dent’s cost of education budget on the 
basis of which his or her financial 
need is determined by the institution. 
It was further assumed that a student 
typically would not be in school for 
about 4 months or 35 percent of a cal¬ 
endar year. On this basis, the family 
size offset for a single independent 
student was set at $700 for the 1973-74 
award period. Application of the 
annual Consumer Price Index in¬ 
creases to this base figure would result 
in an offset of $1,150 for the 1979-80 
award period. 

Since the inception of the program 
there has been considerable negative 
reaction to the level of the family size 
offset for the single independent stu¬ 
dent. To provide consistency of treat¬ 
ment for the single independent stu¬ 
dent, the Office of Education is pro¬ 
posing to allow the single independent 
student a family size offset compara¬ 
ble to those provided to the dependent 
student and the independent student 
with dependents. In this context, 
“single independent student" means 


an independent student with no de¬ 
pendents (i.e., with a family size of 
one.) Therefore, applying annual in¬ 
creases in the Consumer Price Index 
to $2,168. which was the average low- 
income threshold for a single person 
in 1972, it is proposed that the family 
size offset for the single independent 
student be raised to $3,400 for the 
1979-80 award period. This proposal 
would permit the single independent 
student to be eligible for the maxi¬ 
mum award with an income of $3,450 
and the minimum award with an 
income of $6,000. Under the current 
method of computation, the income 
levels for the maximum and minimum 
awards would be $1,150 and $3,300, re¬ 
spectively. All these income levels are 
provided under the assumption that 
no assets are involved. 

7. Asset treatment for independent 
students with, dependents. The family 
contribution schedule for the inde¬ 
pendent student is based on the as¬ 
sumption that the independent stu¬ 
dent, as the primary beneficiary of his 
postsecondary education, is expected 
to contribute a larger portion of 
income and resources toward his or 
her own education than would be ex¬ 
pected from the family of a dependent 
student. In this context, the family 
contribution schedule presently re¬ 
quires that 33 percent of the reported 
assets be included in the computation 
of the independent student’s expected 
family contribution. 

While the concept of a more strin¬ 
gent treatment of the independent 
student’s resources is generally accept¬ 
ed, the program has nevertheless been 
subjected to considerable criticism in 
the case of the independent student 
with dependents who reports assets on 
the application form. The bulk of 
these assets have consisted of equity 
in a home. (For purposes of this part, 
the term independent student with de¬ 
pendents refers to the independent 
student with a family size greater than 
one and includes a married independ¬ 
ent student.) 

As a general rule, such applicants 
report modest incomes, but by virtue 
of the heavy assessment of assets, con¬ 
sisting primarily of home equity, they 
are eliminated from eligibility. Since 
the independent student with depend¬ 
ents has essentially the same family 
responsibilities as the parents of a de¬ 
pendent student, it is proposed that 
we afford this type of student the 
same type of protection against assets 
as is given the family assets of the de¬ 
pendent student. That is, the inde¬ 
pendent student with dependents 
would receive an asset reserve of 
$25,000 and any remaining assets 
would be assessed at 5 percent to de¬ 
termine expected contribution from 
assets. In the case of the apiicant with 
farm or business assets, the asset re- 
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serve would be raised to $50,000 for all 
assets, which would be consistent with 
the treatment of the assets of the par¬ 
ents of dependent students. The asset 
reserves would not be applicable to the 
assets of the single independent stu¬ 
dent and the assessment rate for the 
single independent student's assets 
would remain at 33 percent. 

This combination of asset treatment 
would preserve the concept that the 
Independent student should contrib¬ 
ute a greater portion of his or her re¬ 
sources toward postsecondary educa¬ 
tion expenses. At the same time, it rec¬ 
ognizes that the independent student 
with dependents has family responsi¬ 
bilities which are identical to those of 
the parents of dependent students. 

The effect of the proposal is demon¬ 
strated through the example of an in¬ 
dependent student with dependents 
and the following characteristics: 
Family size of four, one parent em¬ 
ployed, one family member attending 
a postsecondary institution and 
annual adjusted gross income of 
$10,000. If the family has no assets, 
the student would be entitled to an 
award of $657 using either the current 
or proposed method of asset treat¬ 
ment. However, the student would still 
be entitled to $657 under the proposed 
treatment with assets totaling up to 
$25,000. According to the present 
met hod in which assets are considered, 
the student would be ineligible with 
assets in excess of $1,400. The pro¬ 
posed procedure would therefore treat 
the resource position of the independ¬ 
ent student with dependents in a 
much more realistic manner. 

Authority: Pursuant to the authority 
contained in title IV of the Higher Educa¬ 
tion Act of 1965, as amended (Pub. L. 89- 
329), the Commissioner proposes to amend 
the regulations in 45 CFR Part 190. 

(Catalog of Federal Domestic Assistance No. 
13.539, Basic Educational Opportunity 
Grant Program.) 

Dated: June 27, 1978. 

Ernest L. Boyer, 

U.S. Commissioner, 
of Education. 

Approved: August 8, 1978. 

Joseph A. Calipano, Jr. 

Secretary of Health , 

Education , and Welfare. 

Accordingly, 45 CFR Part 190 is pro¬ 
posed to be amended as set forth 

below. 

1. In § 190.32, paragraph (n) is 
amended to read as follows: 

§ 190.32 Special definitions 

• • • • ♦ 

(n) (1) For purposes of this subpart 
and subpart D, “parent” means the 
student’s mother or father. (Adoptive 


parents are considered the student’s 
mother and father.) 

2. In § 190.32a subparagraphs (e) and 
(f) would be amended to read as fol¬ 
lows: 

§ 190.32a Annual adjusted family income. 


(e) The following rule applies if a 
parent whose income is taken into ac¬ 
count under paragraph (c) of this sec¬ 
tion has remarried. The income of 
that parent’s spouse shall be included 
in determining the student’s annual 
adjusted family income if the student: 

(1) Has received or will receive finan¬ 
cial assistance of more than $750 per 
year from that parent’s spouse in the 
calendar year(s) in which aid is re¬ 
ceived or the calendar year before the 
award period for which aid is request¬ 
ed, or 

(2) Has lived or will live for more 
than 6 weeks in the home of that par¬ 
ent’s spouse during the calendar 
year(s) in which aid is received or the 
calendar year before the award period 
for which aid is requested. 

(f) The following rule applies if a 
parent whose income is taken into ac¬ 
count under paragraph (a) of this sec¬ 
tion was a widow or widower and that 
parent has remarried. The income of 
that parent’s spouse shall be included 
in determining the student’s annual 
adjusted family income if the student: 

(1) Has received or will receive finan¬ 
cial assistance of more than $750 per 
year from that parent's spouse in the 
calendar year(s) in which aid is re¬ 
ceived or the calendar year before the 
award period for which aid is request¬ 
ed, or 

(2) Has lived or will live for more 
than 6 weeks in the home of that par¬ 
ent’s spouse during the calendar year 
in which aid is received or the calen¬ 
dar year before the award period for 
which aid is requested. 

3. In §190.33 subparagraph (b)(1) 
and paragraph (c) would be amended 
to read as follows: 

§ 190.33 The expected family contribution 
for dependent students from effective 
income. 

• • • • • 

(b)• • • 

(1) Family size offset. A family size 
offset is the amount specified in the 
following table. Family members in¬ 
clude the student, the student’s par¬ 
ents and the student’s parent’s de¬ 
pendents. If the parent# are divorced 
or separated, family members include 
the student and any parent whose 
Income is taken into account for the 
purpose of computing the annual ad¬ 
justed family income and that parent’s 
dependents. If the parents are di¬ 
vorced and the parent whose income is 


taken into account for the purpose of 
computing the annual adjusted family 
income has remarried, or if the parent 
was a widow or widower who has re¬ 
married, family members shall also in¬ 
clude any dependents of that spouse if 
the new spouse’s income is taken into 
account In determining the annual ad¬ 
justed family income. 

Family size offsets 

Family members: Amount 


2 . . .. ^ 

$4,350 

5.250 

2 


6.700 

5 . .. ..... 

7.850 " 

g 

8.900 


9.850 

9 „ . ~ . „ t *„ . „,.Z .Z 

10.950 

11.950 


i n 

12.950 

11. . 

13.900 

12......... 

14.900 

15.900 

13.... 


Plus $1000 for each additional family member 
over 13. 

• • • • * 

Alternative A: (c) The expected 
family contribution from parental 
income is 12 percent of discretionary 
income. 

(20 U.S.C. 1070a(a)(3)(B>.) 

Alternative B: (c) To determine the 
expected family contribution from pa¬ 
rental income the following rates shall 
be applied to discretionary income: 

$0 (no contribution expected). 

$1 to $4,999. 20 percent of Discretionary 
Income. * 

$5,000 or more. $1,000 plus 30 percent of 
Discretionary Income in excess of 5,000. 

(20 U.S.C. 1070a(aX3)(B).) 

4. In § 190.35, subparagraph (a)(2) is 
amended to read as follows: 

§ 190.35 Computation of standard expect¬ 
ed contriubtion from parent's assets. 

(a) • • • 

• • • • • 

(2)(i) If the net assets determined in 
paragraph (a)(1) of this section do not 
include farm or business assets, deduct 
an asset reserve of $25,000 from the 
net assets, (ii) If the net assets deter¬ 
mined in paragraph (a)(1) of this sec¬ 
tion include farm assets or business 
assets, deduct an asset reserve of 
$50,000 from the net assets. However, 
in this case an asset reserve of not 
more than $25,000 may be deducted 
from non-farm and/or non-business 
assets owned by the parents. 

• • • • • 

5. Section 190.42 would be amended 
to read as follows: 

§ 190.42 Special definitions. 

For the purposes of this subpart: 
(a)(1) A student shall qualify as an 
independent student If he or she: 
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(i) Has not and will not be claimed as 
an exemption for Federal income tax 
purposes by his or her parent for the 
calendar year(s) in which aid is re- 
cieved and the calendar year before 
the award period for which aid is re¬ 
quested. 

(ii) Has not and will not receive fi¬ 
nancial assistance of more than $750 
per year from his or her parent in the 
calendar year(s) in which aid is re¬ 
ceived and the calendar year before 
the award period for which aid is re¬ 
quested, and 

(iii) Has not lived or will not live for 
more than 6 weeks in the home of his 
or her parents during the calendar 
year in which aid is received and the 
calendar year before the award period 
for which aid is requested. 

• • • • • 

6. Section 190.42a would be amended 
to read as follows: 

§ 190.42a Annual adjusted family income. 

(a) “Annual adjusted family income” 
for any base year includes, except as 
provided in paragraph (b) of this sec¬ 
tion— 

(1) The sum received in the base 
year by the student and his or her 
spouse from; 

(1) Adjusted gross income as defined 
by section 62 of the Internal Revenue 
Code, regardless of whether the stu¬ 
dent or his spouse filed an income tax 
return; 

(ii) Investment income upon which 
no Federal income tax need be paid. 
An example of such income is the in¬ 
terest on State and municipal bonds; 
and 

(iii) Other income upon which no 
Federal income tax need be paid. Ex¬ 
amples of such income include child 
support payment, income from income 
maintenance programs such as welfare 
benefits and social security benefits. 

(2) One-half of any amount to be 
paid to a student under chapters 34 
and 35 of the United States Code (vet¬ 
eran's benefits) in the academic year 
for which aid is requested; 

(b) For an Indian or other Native 
American student, the income received 
by the student or his spouse pursuant 
to an award made under the Distribu¬ 
tion of Judgment Funds Act (25 U.S.C. 
1401, et seq.) or the Alaska Native 
Claims Settlement Act (43 U.S.C. 1601 
et seq.) need not be included in deter¬ 
mining the annual adjusted family 
income. 

(c) In the case of the student who is 
divorced or separated, only the stu¬ 
dent's own income shall be considered 
in determining the annual adjusted 
family income. 

(d) In the case where the student 
and his spouse are married and not 
separated but file separate returns for 


Federal income tax purposes, the 
income as described in paragraph (a) 
of this section of both the applicant 
and spouse shall be combined to deter¬ 
mine the annual adjusted family 
income for that student. 

(20UJS.C. 1070a(a)(3)(B).) 

7. In §190.43 subparagraph (b)(1) 
would be amended to read as follows: 

190.43 The expected family contribution 
for independent students from annual 
adjusted family income. 

« • * • • 


(b) • • • 

(1) Family size offset. A family size 
offset is the amount specified in the 
following table. Family members in¬ 
clude the student and his dependents. 
If the student is divorced or separated, 
family size shall include any person 
whose income is taken into account for 
the purpose of computing the annual 
adjusted family income and his or her 
dependents. 


Family size offsets 


Family members: 



Amount 

$3,400 

4,350 

5.250 

6.700 

7.850 

8.900 

9.850 

10.950 

11.950 

12.950 

13.900 

14.900 

15.900 


Plus $1,000 for each additional family member 
over 13. 


8. § 190.45 would become § 190.44 and 
would be amended to read as follows: 


§ 190.44 Computation of expected contri¬ 
bution from the assets of a single inde¬ 
pendent student with no dependents. 

(a) Except as provided for in para¬ 
graph (b) of this section, the expected 
contribution from the assets of a 
single independent student with no de¬ 
pendents, (i.e., with a family size of 
one) shall be determined in the follow¬ 
ing manner: 

(1) Determine the total amount of 
net assets owned by the student. 

(2) The contribution from assets 
shall be an amount equal to 33 percent 
of the amount determined in subpra- 
graph (1) of paragraph (a) of this sec¬ 
tion. 

(b) (1) If the calculations required 
by § 190.43(b) produce an amount of 
negative discretionary income as de¬ 
fined in subparagraph (2) of this para¬ 
graph the expected contribution from 
the assets of the student calculated in 
paragraph (a) of this section shall be 
reduced by the amount of such nega¬ 
tive discretionary income. 


(2) The amount of negative discre¬ 
tionary income is the amount by 
which the sum of deductions for off¬ 
sets and expenses set forth in 
§ 190.43(b) exceeds the amount of 
income determined in § 190.43(a). (20 
U.S.C. 1070a(a)(3)(B)) 

§ 190.45 Computation of standard expect¬ 
ed contribution from assets of inde¬ 
pendent students with a family size 
greater than one. 

(a) Except as provided for in para¬ 
graph (b) of this section, the expected 
contribution from assets of independ¬ 
ent students with dependents shall be 
an amount determined in the follow¬ 
ing manner: 

(1) Determine the net assets owned 
by the independent student and the 
student’s spouse; 

(2) If the net assets determined In 
paragraph (a)(1) of this section in¬ 
clude farm or business assets as de¬ 
fined in § 190.32 (d) and (j), deduct an 
asset reserve of $50,000 from the net 
assets, except that an asset reserve of 
no more than $25,000 may be deducted 
from non-farm and/or non-business 
assets. If the net assets determined in 
paragraph (a)(1) of this section do not 
include farm or business assets, deduct 
an asset reserve of $25,000 from the 
net assets. 

(3) The contribution from the assets 
of an independent student with a 
family size greater than one shall be 
an amount equal to 5 percent of the 
remainder obtained in subparagraph 
(2) of paragraph (a). 

(b) (1) Where the calculations re¬ 
quired by § 190.43(b) produce an 
amount of negative discretionary 
income as defined in subpragraph (2) 
of this paragraph, the expected contri¬ 
bution from assets of an independent 
student with dependents, calculated in 
subparagraph (3) of paragraph (a), 
shall be reduced by the amount of the 
negative discretionary income. 

(2) The amount of negative discre¬ 
tionary income is the amount by 
which the sum of deductions for off¬ 
sets and expenses set forth in 
§ 190.43(b)(1) through § 190.43(b)(4) 
exceeds the amount of income deter¬ 
mined in § 190.43(a). (20 U.S.C. 

1070a(a)(3)(B)) 

• • • • • 

IFR Doc. 78-22475 Piled 8-1X-78:8:45 am) 
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[6712-01] 

federal communications 

COMMISSION 
[47CFR Part 211 

[CC Docket No. 78-183] 

permitting the use of offset channels 

IN THE DOMESTIC PUBLIC LAND MOBILE 
RADIO SERVICE IN THE 150 MHZ BAND 

Extension of Time 

AGENCY: Federal Communications 

Commission. 

ACTION: Extension of time for com¬ 
ment. 

SUMMARY: The deadline for filing 
comments on a notice of inquiry issued 
by the Commission (CC Doc. No. 78- 
183) relating to the use of “offset 
channels” in the Domestic Public 
Land Mobile Radio Service has been 
extended to August 31. 1878 and the 
deadline for filing reply comments 
thereto has been extended until Sep¬ 
tember 29. 1978. 

DATES: Comments must be filed on 
or before August 31. 1978 and reply 
comments must be filed on or before 
September 29, 1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 

CONTACT: 

Robert J. Miller, Mobile Services Di¬ 
vision, Common Carrier Bureau, 
202-632-6450. 

Adopted: July 28. 1978. 

Released: August 1. 1978. 

By the Chief, Common Carrier 

Bureau: 

1. The Telocator Network of Amer¬ 
ica (TNA) and Motorola, Inc. (Motor¬ 
ola) have filed requests for an exten¬ 
sion of time from July 31, 1978 until 
August 31, 1978 to file comments on 
the above-captioned proceeding while 
TNA, alone, requests an extension of 
time from August 15. 1978 until Sep¬ 
tember 29. 1978 to file reply comments 
thereto. 

/ 


2. These respective requests for the 
additional time have been made be¬ 
cause, according to TNA Etnd Motor¬ 
ola, the present filing periods afford 
an inadequate opportunity for inter¬ 
ested parties to assemble the technical 
data relevant to the use of offset chan¬ 
nels, evaluate the data, and then for¬ 
mulate comments regarding the above- 
captioned proceeding. Based on these 
reasons set forth by both TNA and 
Motorola, we believe that the request¬ 
ed extensions of time are consistent 
with the public interest. 

3. Accordingly, it is ordered, pursu¬ 
ant to delegated authority under sec¬ 
tion 0.303 of the Commission's rules, 
that the extension of time requests to 
file comments and reply comments are 
granted. 

Larry F. Darby, 

Acting Chief, Common Carrier 
Bureau . 

(FR Doc. 78-22609 Filed 8-11-78; 8:45 am] 


[6712-01] 

147 CFR Port 73] 

CBC Docket No. 78-168; RM-2922] 

FM BROADCAST STATION IN CAPE MAY 
COURTHOUSE, NEW JERSEY 

Extension of Time 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: Action taken herein ex¬ 
tends the time for filing comments 
and reply comments in a proceeding 
involving assignment of FM channels 
in Cape May Courthouse, N.J. Peti¬ 
tioner, Triplett Broadcasting Co., Inc., 
states that the additional time is nec¬ 
essary so that it can prepare com¬ 
ments and a counterproposal in the 
proceeding. 

DATES: Comments must be received 
on or before August 21, 1978, and 
reply comments on or before Septem¬ 
ber 5, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 


FOR FURTHER INFORMATION 
CONTACT: 

Mark N. Lipp, Broadcast Bureau, 

202-632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: August 4, 1978. 

Released: August 7. 1978. 

In the matter of amendment of sec¬ 
tion 73.202(b), table of assignments, 
FM broadcast stations. 

By the Chief, Broadcast Bureau: 

1. On June 8, 1978, the Commission 
adopted a memorandum opinion and 
order and notice of proposed rulemak¬ 
ing, 43 FR 25698. concerning the 
above-entitled proceeding. The present 
dates for filing comments and reply 
comments are August 7, and August 
28, 1978, respectively. 

2. On July 26. 1978, counsel for Tri¬ 
plett Broadcasting Co., Inc., filed a re¬ 
quest for extension of time for filing 
comments and reply comments to and 
including August 21. and September 5, 
1978, respectively. Counsel states he 
will be out of the city on a previously 
arranged vacation through August 5. 
and a member of his family will be un¬ 
dergoing hospital treatment in the 
period of August 5-9. Counsel states 
that petitioner in the proceeding has 
consented to grant of the extension re¬ 
quest. 

3. Under these circumstances, we be¬ 
lieve that an extension is warranted so 
that Triplett Broadcasting Co., Inc., 
may file any information which may 
be helpful to the Commission in re¬ 
solving the issues in this proceeding. 

4. Accordingly, it is ordered, that the 
request for filing comments and reply 
comments by Triplett Broadcasting 
Co., Inc., is granted to and including 
August 21, and September 5, 1978. re¬ 
spectively. 

5. This action is taken pursuant to 
authority found in sections 4(i), 
5(d)(1), and 303(r) of the Communica¬ 
tions Act of 1934, as amended, and sec¬ 
tion 0.281 of the Commission's rules. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief Broadcast Bureau, 

[FR Doc. 78-22606 Filed 8-11-78; 8:45 am] 
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[3410-16] 

DEPARTMENT OF AGRICULTURE 

Soil Conservation Service 

UTTLE TALLAHATCHIE RIVER WATERSHED, 
MISS. 

Intent To Not Prepare an Environmental Impact 
Statement 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Serv¬ 
ice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Little Tallahatchie River Watershed, 
Benton, Lafayette, Marshall, Panola, 
Pontotoc, Tate, Tippah, and Union 
Counties, Miss. 

The environmental assessment of 
this federally-assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Chester F. Bel- 
lard. State Conservationist, has deter¬ 
mined that the preparation and review 
of an environmental impact statement 
is not needed for this project. 

The project concerns a plan for in¬ 
stallation of land treatment and var¬ 
ious structural measures for erosion 
and sediment reduction control. The 
planned works of improvement include 
grass seeding, diversions, roadside ero¬ 
sion control, streambank planting, 
debris basins, overfall pipes, stream- 
bank stabilization, and channel grade 
stabilization structures. None of this 
work involves deepening, widening 
and/or realignment on channels which 
requires preparation of an environ¬ 
mental impact statement. 

The notice of intent to not prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment is on file and may 
be reviewed by interested parties at 
the Soil Conservation Service, P.O. 
Box 610 or 210 South Lamar Street, 
Jackson, Miss. 39205; 601-969-4330. An 
environmental impact appraisal has 
been prepared and sent to various Fed¬ 
eral, State, and local agencies and in¬ 
terested parties. A limited number of 
copies of the environmental impact 


appraisal is available to fill single copy 
requests. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until September 13, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Flood Control Act- 
Pub. L 78-534. 58 Stat. 905.) 

Dated: August 1, 1978. 

Joseph W. Haas, 

Assistant Administrator for 
Water Resources , Soil Conser¬ 
vation Service , U.S . Depart¬ 
ment of Agriculture. 

[FR Doc. 78-22519 Filed 8-11-78; 8:45 am) 


[3410-16] 

MORAN MULTIPURPOSE RESERVOIR R.C A D. 

MEASURE, KANSAS 

Infant Not To Prepare an Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Serv¬ 
ice Guidelines (7 CFR Part 650); the 
Soil Conservation Service. U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Moran Multipurpose Reservoir R.C. & 
D. Measure, Allen County, Kans. 

The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Robert K. Grif¬ 
fin, State conservationist, has deter¬ 
mined that the preparation and review 
of an environmental impact statement 
are not needed for this project. 

The measure concerns a plan for 
flood prevention, municipal and rural 
water supply, and water-based recrea¬ 
tion. The planned works of improve¬ 
ment include a 155-acre multipurpose 
reservoir and recreational facilities, in¬ 
cluding wildlife measures, on 585 acres 
of land to be acquired for public uses. 

The notice of intent not to prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment are on file and may 
be reviewed by contacting Mr. Robert 


K. Griffin, State conservationist. Soil 
Conservation Service, 760 South 
Broadway, Salina, Kans. 67401, tele¬ 
phone 913-825-9535. An environmen¬ 
tal impact appraisal has been prepared 
and sent to various Federal, State, and 
local agencies and interested parties. A 
limited number of copies of the envi¬ 
ronmental impact appraisal are availa¬ 
ble to fill single copy requests at the 
above address. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken on or before September 13, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program—Pub. L. 87-703, 
16 U.S.C. 590 a-f, q.) 

Dated: August 7, 1978. 

Edward E. Thomas, 

Assistant Administrator for Land 
Resources Soil Conservation Service. 

[FR Doc. 78-22589 Filed 8-11-78; 8:45 am) 


[3410-16] 

YAZOO RIVER WATERSHED, MISSISSIPPI 

Intent To Not Prepare an Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969; the Council on Environmental 
Quality Guidelines (40 CFR Part 
1500); and the Soil Conservation Serv¬ 
ice Guidelines (7 CFR Part 650); the 
Soil Conservation Service, U.S. De¬ 
partment of Agriculture, gives notice 
that an environmental impact state¬ 
ment is not being prepared for the 
Yazoo River Watershed, Calhoun, Car- 
roll, DeSoto, Grenada, Holmes, La¬ 
fayette, Marshall, Montgomery, 
Panola, Pontotoc. Tallahatchie, Tate, 
Webster, Yalobusha, and Yazoo Coun¬ 
ties, Miss. 

The environmental assessment of 
this federally assisted action indicates 
that the project will not cause signifi¬ 
cant local, regional, or national im¬ 
pacts on the environment. As a result 
of these findings, Mr. Chester F. Bel- 
lard. State Conservationist, has deter¬ 
mined that the preparation and review 
of an environmental impact statement 
is not needed for this project. 

The project concerns a plan for in¬ 
stallation of land treatment and var¬ 
ious structural measures for erosion 
and sediment reduction control. The 
planned works of improvement include 
grass seeding, diversions, roadside ero- 
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sion control, streambank planting, 
debris basins, overfall pipes, stream- 
bank stabilization, channel grade sta¬ 
bilization. and floodwater retarding 
structures. None of this work involves 
deepening, widening and/or realign¬ 
ment on channels which requires prep¬ 
aration of an environmental impact 
statement. 

The notice of intent to not prepare 
an environmental impact statement 
has been forwarded to the Environ¬ 
mental Protection Agency. The basic 
data developed during the environ¬ 
mental assessment is on file and may 
be reviewed by interested parties at 
the Soil Conservation Service, P.O. 
Box 610 or 210 South Lamar Street, 
Jackson, Miss. 39205, 601-969-4330. An 
environmental impact appraisal has 
been prepared and sent to various Fed¬ 
eral, State, and local agencies and in¬ 
terested parties. A limited number of 
copies of the environmental impact 
appraisal is available to fill single copy 
requests. 

No administrative action on imple¬ 
mentation of the proposal will be 
taken until September 13, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Flood Control Act- 
Pub. L. 78-534. 58 Stat. 905.) 

Dated: August 1. 1978. 

Joseph W. Haas, 
Assistant Administrator for 
Water Resources , Soil Conser¬ 
vation Service , U.S. Depart¬ 
ment of Agriculture . 

[FR Doc. 78-22516 Filed 8-11-78; 8:45 am] 


i6320-01] 

CIVIL AERONAUTICS BOARD 

[Order 78-8-30; Dockets 32708. 330781 

HOUSTON-PHOENIX/TUCSON CASE AND 
FRONTIER AIRLINES, INC. 

Order on Motions 

Issued under delegated authority 
August 7. 1978. 

Order 78-5-109, served June 22, 1978, 
instituted an investigation in docket 
32708 to determine whether the public 
convenience and necessity require that 
new authority be granted in the Hous- 
ton-Phoenix/Tucson market. Timely 
filed applications and motions to con¬ 
solidate were filed by nine carriers; 
and, to the extent that the applica¬ 
tions conformed to the scope of the in¬ 
vestigation in docket 32708, the mo¬ 
tions were granted by order 78-8-9, 
dated August 3. 1978. 

On July 24, 12 days after the date 
specified by the Board in order 78-5- 
109 for the filing of applications. Fron¬ 
tier Airlines. Inc., filed a motion to file 
late-filed documents, namely its appli¬ 
cation in docket 33078 and a motion to 
consolidate into docket 32708. Fron¬ 


tier’s motion to file late gives no 
reason for failing to file by the pre¬ 
scribed date other than that the carri¬ 
er had adopted “a change in its corpo¬ 
rate policy.” 

Good cause not having been shown 
for Frontier’s failure to file its applica¬ 
tion and motion to consolidate on 
time, its motion to consolidate will be 
dismissed pursuant to rule 12(b) of the 
Board’s rules of practice in economic 
proceedings. 

Accordingly, pursuant to authority 
delegated to the presiding administra¬ 
tive law judge by order 78-8-9, It is or¬ 
dered , That the motion of Frontier 
Airlines, Inc., in docket 33078 to file 
late is denied, and its motion to con¬ 
solidate its application in docket 33078 
into docket 32708 is dismissed. 

Persons entitled to petition the 
Board for review of this order pursu¬ 
ant to the Board’s regulations, 14 CFR 
385.50, may file such petitions within 
10 days after the service of this order. 

This order shall be effective and 
become the action of the Civil Aero¬ 
nautics Board upon expiration of the 
above period unless before that date a 
petition for review thereof is filed, or 
the Board gives notice that it will 
review this order on its own motion. 

This order will be published in the 
Federal Register. 

Phyllis T. Kaylor, 
Secretary . 

CFR Doc. 78-22627 Filed 8-11-78; 8:45 am] 


[6320-01] 

[Order 78-8-10; Agreements CAB 2698, R- 
41. et al.] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Conditions of Carriage—Cargo; Order 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 3d day of August 1978. 

In the matter of agreements adopted 
by the International Air Transport As¬ 
sociation regarding conditions of car¬ 
riage-cargo; Agreement CAB 2698, R- 
41; Agreement CAB 2699. R-49; Agree¬ 
ment CAB 2700, R-43; Agreement 
CAB 3119; Agreement CAB 7648, R- 
107; Agreement CAB 24475, R-4 and 
R-5, Docket 25280; Agreement CAB 
25186, R-12, Docket 27573; Agreement 
CAB 25954. R-l, R-2, and R-3, Docket 
27573; and Agreement CAB 26701. R- 
9. 

On June 21, 1974, the International 
Air Transport Association submitted, 
pursuant to section 412 of the act. 
Resolution 600b (Agreement CAB 
24475, R-4) restating the conditions of 
carriage of cargo to appear on the 
back of cargo air waybills (A/W/B), 
and Resolution 600j (Agreement CAB 
24475. R-5) restating the condition to 
appear on the face of the A/W/B. 


Thereafter, the Board issued Order 
75-11-106 on November 26, 1975, invit¬ 
ing all interested persons to submit 
comments on these Agreements and to 
show cause why the proceeding in 
Order E-8543 (Agreement CAB 7648) 
24 CAB 580 should not be terminated 
and why the Board’s earlier approval 
of Agreements CAB 2698. et a!., 10 
CAB 783 should not be withdrawn. 

The last previous Board approval of 
IATA conditions of carriage for cargo 
occurred on September 1. 1949. IATA 
Traffic Conference Resolutions . 10 

CAB 783. Though the Board approved 
the Resolution then before it on the 
ground that the “establishment of 
these uniform conditions should mini¬ 
mize confusion and misunderstand¬ 
ing,” the Board took pains to note 
that “serious questions relating to the 
public interest could arise.” and placed 
its Interpretation on several of the 
provisions. The Board concluded with 
the following admonition (10 CAB at 
793, 794); 

We extend our approval for & temporary 
period in order to permit the immediate use 
of the uniform arrangements discussed 
herein pending revision of the provision 
under consideration in a manner consistent 
with the views expressed herein. Should the 
carriers fall to make such revision at their 
first opportunity, the public Interest may 
require us to withdraw the approval herein 
granted. 

In 1954 the IATA carriers filed a re¬ 
vision to the earlier approved Resolu¬ 
tion (Agreement CAB 7648. R-107 
adopted by the IATA traffic confer¬ 
ences in Honolulu in November 1953). 
In considering the Honolulu revisions 
in Order E-8543, adopted on August 5. 
1954, 1 the Board stated (24 CAB at 
581): 

The Board is seriously concerned with the 
little progress that appears to have been 
made to revise the basic provisions of these 
agreements to meet the points raised in the 
aforesaid opinion. While still recognizing 
the Importance of uniformity in the tickets, 
waybills, and conditions of carriage, it is of 
the opinion that such uniformity should not 
be obtained at the sacrifice of the rights of 
passengers and shippers, and that further 
approval of provisions which are otherwise 
adverse to the public interest is not warrant¬ 
ed. 

The Board, accordingly, tentatively 
approved some of the provisions, some 
conditionally, and tentatively disap¬ 
proved others, giving parties 30 days 
within which to file objections. Objec¬ 
tions were filed by the IATA carriers 
in which they requested the opportu¬ 
nity for conference with the staff of 
the Board for purposes of facilitating 
disposition of the issues. The Board 
authorized such informal discussions 
by Order E-8842, dated December 22. 
1954, but no final resolution of the 


‘Reprinted in Pan Am World Airways, et 
ai. Conditions of Carriage, 24 CAB 575 at 
580-591 (1957). 
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cargo issues ever materialized. 2 The 
result is that the tentative order of 
August 5, 1954, with respect to cargo, 
never became final, and the only order 
of approval of IATA conditions on 
cargo now in effect is that of Septem¬ 
ber 1, 1949 {IATA Traffic Conference 
Resolutioiis, 10 CAB 783). 

Comments 3 in response to Order 75- 
11-106 have been filed by IATA, Sea¬ 
board, the Board’s Office of Consumer 
Advocate (OCA), and (jointly) the Na¬ 
tional Retail Merchants Association, 
the Shippers National Freight Claim 
Council, Inc., and the National Small 
Shipments Traffic Conference (Ship¬ 
pers). In addition, IATA submitted 
Agreement CAB 25954, R-l, R-2, and 
R-3, Docket 27573. revising or cancel¬ 
ing some of the provisions in the 1974 
agreements, which meet some of the 
objections listed in Appendix C to 
Order 75-11-106. Attached are Appen¬ 
dices A and B * * containing Resolutions 
600b and 600j, as filed and as amend¬ 
ed. Neither IATA nor the carrier par¬ 
ties address the part of Order 75-11- 
106 dealing with the rescission of the 
Board’s approval of the earlier IATA 
agreement in 10 CAB 783 or the termi¬ 
nation of the proceeding in 24 CAB 
580. 

Order 75-11-106 also deferred deci¬ 
sion on the provisions of the agree¬ 
ment that presented issues similar to 
those under review by the Board in 
the Liability and Claim Rules and 
Practices Investigation, Docket 19923. 
By Order 76-3-139, March 22, 1976, 
and Order 77-3-61. March 10. 1977, in 
Docket 19923, the Board resolved 
these issues, and we are now able to 
dispose of the matters before us. Peti¬ 
tions to review certain aspects of 
Orders 76-3-139 and 77-3-61 were filed 
by American Airlines, et aL in the U.S. 
Court of Appeals for the District of 
Columbia Circuit. Thereafter Congress 
passed and the President signed Pub. 
L. 95-163, removing Board jurisdiction 
over the reasonableness of domestic 
cargo rates and rules. When the enact¬ 
ment of Pub. L. 95-163 was called to 
the attention of the court, the court 
vacated and remanded the proceedings 
to the Board. 

Inasmuch as the resolutions and 
agreements before us concern interna¬ 
tional traffic. w r e believe that neither 
the court’s remand nor Pub. L. 95-163 
prevents us from giving such weight as 
we think necessary to the findings and 
conclusions of the Liability Rules case. 


*The informal conferences resulted in a 
revised resolution respecting passenger serv¬ 
ice which was approved by Order E-11024, 
24 CAB 575. 

’Appendix C to Order 75-11-106 contains 
an analysis and the Board’s tentative find¬ 
ings as to each provision of the IATA agree¬ 
ments in issue so that comments could be di¬ 
rected to the specific problems enumerated. 

* Appendices fUed as part of the original 
document. 


We turn now to section-by-section 
consideration of the conditions of car¬ 
riage. 

Resolution 600b, Article (1) 

Article (1) is the preamble to the 
conditions of carriage and states that 
the Warsaw Convention, 4 if applicable, 
limits the liability of the carriers for 
loss or damage to the cargo. Though 
this preamble on the back of the way¬ 
bill does not specifically refer to the 
carrier’s liability for delay , the front 
of the waybill contains a statement 
that Warsaw limits the carrier’s liabili¬ 
ty for loss, damage or delay of cargo. 
Moreover, Article 19 of Warsaw’ spe¬ 
cifically provides that the carrier shall 
be liable for damages occasioned by 
delay in the transportation of cargo. 5 
In these circumstances, we consider 
the omission of the word ‘ delay” in 
the preamble to be an oversight, 
which the carriers shall correct. 

Article (1)1 

This subparagraph defines “carrier” 
as all air carriers which carry or un¬ 
dertake to carry cargo under the air 
waybill or perform any other services 
incidental to such air carriage. The 
“Warsaw Convention” is defined as 
the convention signed at Warsaw, on 
October 12. 1929. or the Convention as 
amended at The Hague, September 28, 
1955.® The definition of French gold 
francs is the same as the definition in 
the Warsaw Convention, as consisting 
of 65Vfe milligrams of gold with a 
standard fineness of nine hundred 
thousandths. These are standard defi¬ 
nitions, and no objections have been 
filed against them. This subparagraph 
will be approved. 

Article (1)2(a) 

This subparagraph states that the 
Warsaw Convention is applicable 
unless the carriage is not “internation¬ 
al transportation” as defined in the 
Warsaw Convention. The Board’s deci¬ 
sion in Docket 19923 retained the dis¬ 
tinction between Warsaw and non- 
Warsaw traffic, 7 so the Board will ap¬ 
prove this provision. 


'Unification of Certain Rules Relating to 
International Transportation by Air. signed 
at Warsaw, October 12. 1929 (49 Stat. 3000). 
referred to as "Warsaw Convention” or 
simply "Warsaw.” 

* Article 23 of Warsaw further provides 
that any provision tending to relieve a carri¬ 
er of its liability under Warsaw shall be nuU 
and void. 

‘Referred to as the "Hague Protocol” In 
this order 

’Under Warsaw, international transporta¬ 
tion not only must take place between two 
countries, but the two countries must also 
be signatories to the Convention. There are 
several countries which have not adopted 
the Convention, giving rise to the distinc¬ 
tion between so-called Warsaw and non- 
Warsaw traffic. 


Article (l)2(b) 

This subparagraph states that the 
carriage of cargo is subject to applica¬ 
ble laws, regulations and tariffs, which 
are made a part of the contract of car¬ 
riage. This provision is approved sub¬ 
ject to the condition that it is not to 
be construed as Board approval, either 
express or implied, of the provisions of 
any of the filed tariffs. 

Article (1)3 

This subparagraph provides for the 
abbreviation of a carrier’s name on the 
waybill. It also provides that carriage 
to be performed by several successive 
carriers shall be regarded as a single 
operation. Inasmuch as most carriers 
abbreviations are generally under¬ 
stood, and no party objected to this 
provision, we shall approve this sub- 
paragraph. 

Article (1)4 

This subparagraph states that 
except as otherwise provided in a car¬ 
rier's tariffs or conditions of carriage, 
the carrier’s liability for non-Warsaw 
cargo shall not exceed $20 per kilo¬ 
gram of the goods lost, damaged or de¬ 
layed, unless a higher value is declared 
and additional charges paid. At the 
present time, a carrier’s liability for 
Warsaw traffic, in the absence of a 
declaration of higher value, is $20 per 
kilogram. So that this subparagraph 
provides the same monetary limit for 
non-Warsaw traffic, unless the carri¬ 
er’s tariff provides otherwise. This 
provision will be approved on condi¬ 
tion that it is to be read consistently 
with Article (1)6 below. To the extent 
a carrier’s tariff fixes a liability limit 
of less than $20 per kilo for non- 
Warsaw traffic, it should be under¬ 
stood that approval of this subpara¬ 
graph is not to be construed as Board 
approval, either express or implied, of 
any such tariff provision. 

Article (1)5 

This subparagraph permits the ship¬ 
per to declare and pay for excess valu¬ 
ation on the shipment. Excess valua¬ 
tion is the valuation above the $20 per 
kilogram limit of a carrier’s monetary 
liability under Warsaw. This provision 
is consistent with the generally pre¬ 
vailing practice, and will be approved. 

Article (1)6 

This subparagraph states that in the 
case of the loss, damage, or delay of 
part of a shipment, the weight to be 
taken into account in determining the 
carrier’s monetary liability shall be 
only the weight of the package or 
packages concerned, ie.. part ship¬ 
ment weight. In the Liability Rules 
case. Order 76-3-139. the Board ap¬ 
proved Flying Tiger’s part shipment 
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weight limitation. 8 The Board will ap¬ 
prove this provision on condition that 
the chargeable weight of the part or 
parts of the shipment lost, damaged or 
delayed shall be the determining 
factor.® 

In addition, our approval is condi¬ 
tioned on the use of the chargeable 
weight of the package as a whole, and 
not the weight of the article within 
the package. In its order on reconsid¬ 
eration in the Liability Rules case. 
Order 77-3-61, page 15, it was ex¬ 
plained that: 

• • • in determining the carrier’s liability 
the word "piece" is not to be construed as 
referring to individual items or articles 
within “pieces."' 0 

Article (1)7 

This subparagraph provides that 
any exclusion or limitation of liability 
of the carrier applies to its servants, 
agents or representatives. No objection 
has been raised to this provision, and 
it will be approved. 

Article (1 )8 

This subparagraph states that a 
carrer issuing its air waybill for car¬ 
riage exclusively over the lines of 
other carriers does so only as an agent 
for those carriers. 

This provision is objectionable and is 
disapproved. A shipper receiving an air 
waybill for a shipment from a carrier 
should be able to rely on that carrier 
as principal. In case of loss, damage, or 
delay, the shipper should not be re¬ 
quired to seek out some other carrier 
with whom he has had no direct con¬ 
tact. As a matter of fact, there is no 
assurance that the shipper is made 
aware of the carrier performing the 
actual transportation, inasmuch as the 
only shipping document he receives 
comes from the issuing carrier. More¬ 
over, this provision is inconsistent 


•Before Order 76-3-139 the domestic rule, 
but not the international rule, had been to 
consider the weight of the entire shipment 
in determining the carrier’s maximum expo¬ 
sure even where only part of a shipment 
was lost, damaged or delayed. OCA and the 
Shippers contend that the former domestic 
rule—the entire shipment weight—estab¬ 
lishes the limit on liability, not the weight 
of the part lost, damaged or delayed, should 
be adopted. We adhere to the decision of 
the Board which rejected similar conten¬ 
tions in the Liability Rules case. 

9 Chargeable weight is the weight used to 
assess transportation charges as distin¬ 
guished from the actual weight. Thus in the 
case of light but bulky commodities, the car¬ 
riers base their charges on an assumed 
higher weight to compensate for the space 
occupied. 

10 For example, a shipment of tooth¬ 
brushes, each Individually packaged, but 
several packed in a larger box. and many of 
such boxes in turn packed in a still larger 
container. Obviously, the weight of one or 
more toothbrushes lost or damaged is not 
the determining weight factor. 


with Article (l)14(b), which provides 
that a complaint for loss, damage, or 
delay may be made to the carrier 
whose air waybill is used. Finally, in 
its comments. LATA confirms the fact 
that under this subparagraph, the car¬ 
rier issuing the air waybill will bear no 
responsibility in its own right. We con¬ 
clude that a shipper should be able to 
look to the carrier issuing the air way¬ 
bill for any loss, damage or delay in 
the shipment, and accordingly, disap¬ 
prove this article. 

Article (1)9 

This article provides in pertinent 
part that: 

Carriers may substitute alternate carriers 
or aircraft and may without notice and with 
due regard to the interests of the shipper 
substitute other means of transportation. 

American. Delta, Eastern. National, 
TWA, and Flying Tiger in their com¬ 
ments disassociate themselves from 
this provision of the Resolution, and 
urge the Board to disapprove it on the 
basis of the Board’s opinion and order 
in the Substitute Service Case, Docket 
19797, Order 75-3-37, March 12, 1975." 
In that case, the Board clearly stated 
that as a minimum in the offering of 
substitute service by modes of trans¬ 
portation other than air, the air carri¬ 
er shall provide some service by air¬ 
craft between the points between 
which regular substitute service is 
used. The U.S. carriers have com¬ 
plained that international air carriers 
truck shipments to inland U.S. points, 
even though these points are not in¬ 
cluded in their permits, and despite 
the fact that domestic air carriers 
serve these inland points. Thus, on pe¬ 
tition of these same U.S. carriers, the 
Board issued a show-cause order in 
Docket 29525, Order 76-11-9, Novem¬ 
ber 3, 1976, in which it tentatively con¬ 
cluded to extend the principles of the 
Substitute Service Case to the domes¬ 
tic portion of international shipments. 
IATA states that the Substitute Serv¬ 
ice Case applies to domestic traffic 
and not to international transporta¬ 
tion. The plain fact is that this substi¬ 
tute service provision impinges direct¬ 
ly on the domestic leg of such interna¬ 
tional transportation, and directly af¬ 
fects domestic carriers serving inland 
U.S. points. Moreover, in Order 76-1- 
17, January 5, 1976, dealing with IATA 
cargo rates the Board found that 
trucking between U.S. points not au¬ 
thorized by an air carrier’s permit or 
certificate is an unlawful practice. 
Though the Board has recognized the 
necessity for a reasonable substitute 
service rule with limited applicability, 
the proposed rule before us is unduly 
broad and has not been justified. It 
would, in fact, encompass unauthor¬ 
ized operations. Accordingly, we shall 
disapprove this article. 


"See also Order 75-5-37, May 8. 1975. 


Article (1)10 

This article deals with forwarding by 
the air carrier. In the original version, 
a provision exculpated the carrier 
from liability where the forwarding 
was performed by persons other than 
the carrier. IATA has amended this 
article of the resolution to provide 
that the carrier shall^be liable during 
the period that the goods are in its 
charge or in the charge of its forward¬ 
ing agent. The amendment meets the 
requirement that the air carrier 
should be liable for the acts of con¬ 
necting carriers or all agents for trans¬ 
portation covered by the air waybill. 
Accordingly, this article as amended is 
approved. 

Article (1)11 

Original Article (1)11 dealing with 
the advancement by the carrier of 
charges for duties, taxes and other 
items, and the liability of the shipper 
and consignee to pay for such charges 
has been deleted. w 

Article (1)11 (new) (old 12) 

This article makes the shipper liable 
to the carrier for all charges for car¬ 
riage. The carriers have interpreted 
this provision to require the shipper to 
pay transportation charges even when 
the carrier has failed to carry out its 
contract to deliver the shipment. 
Moreover, the provision would make 
the shipper liable even when the carri¬ 
er extends credit for the payment of 
transportation charges to the consign¬ 
ee without the express consent of the 
shipper. In the Liability Rides case. 
Order 76-3-139, page 42, the Board 
found that it is an unreasonable prac¬ 
tice for a carrier to require payment of 
transportation charges when no part 
of the shipment has been delivered. 
This article, thus, is overly broad and 
has the potential for the exaction of 
unreasonable charges from the ship¬ 
per. As a matter of fact IATA acknowl¬ 
edged in its comments that this article 
should be clarified, but it has submit¬ 
ted no clarification or revision. In 
these circumstances, we find the arti¬ 
cle adverse to the public interest, and 
disapprove it. 

Article (1)12 (old 13) 

This article originally provided that 
delivery of the shipment would be 
made only on instructions from the 
consignee, even in disregard of express 
instructions from the shipper. IATA 
has amended this article to provide 
that delivery pursuant to instructions 
from the consignee shall be subject to 
prior instructions from the shipper. 
The amendment meets the objection 


13 In conjunction with the cancellation of 
original Article (1)11, IATA renumbered Ar¬ 
ticles (1)12 through (1)16 as (1)11 through 
(1)15. 
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to the article as originally drafted and, 
as amended, the article will be ap¬ 
proved. 

Article (1)13 (old 14) 

Subparagraphs (a) and (b) of this ar¬ 
ticle deal with “complaints’' to be filed 
for damage, delay, and non-delivery of 
the shipment. In the case of damage, 
such complaints must be filed within 
14 days from date of receipt of the 
shipment; in the case of delay, within 
21 days from date of receipt of ship¬ 
ment; and in the case of non-delivery, 
within 120 days from date of the issue 
of the waybill. 

Under Warsaw, complaints for dam¬ 
ages must be made within 7 days and 
complaints for delay must be made 
within 14 days from date of receipt of 
the shipment. There is no provision in 
Warsaw respecting the time period for 
making a complaint for nondelivery. 
On the other hand. The Hague Proto¬ 
col modifying the Warsaw Conven¬ 
tion 13 has extended the time period for 
making complaints for damage to 14 
days and for delay, 21 days from date 
of receipt of the shipment. Again, The 
Hague Protocol makes no provision re¬ 
specting nondelivery. The provisions 
of subparagraphs (a) and (b) thus 
follow The Hague Protocol time limits, 
which are slightly more liberal than 
those of Warsaw. In the Liability 
Rules case. Order 76-3-139, page 43. 
the Board held that the carriers are 
free to enlarge the time periods of 
Warsaw. The 120-day notice provision 
for nondelivery of a shipment con¬ 
tained in Pan Am’s tariff was upheld 
in Butler's Shoe Corp. v. Pan American 
Airways, Inc., 514 F2d 1283, (CA5, 
1975). The court found that the tariff 
provision did not run counter to Arti¬ 
cle 23 of the Warsaw Convention, 
which provides that any provision 
tending to relieve a carrier of liability 
under the convention shall be null and 
void. The court held that the 120-day 
tariff rule touches a matter not ex¬ 
pressly covered by the convention, so 
that the carrier w T as free to fill the gap 
under another article of the conven¬ 
tion. Accordingly, we shall approve 
subparagraphs (a) and (b) of Article 
(1)13. 

Subparagraph (c) of Article (1)13 
provides that any rights to damages 
against a carrier shall be extinguished 
unless an action is brought within 2 
years after the occurrence of the events 
giving rise to the claim. On its face, 
the underlined language is ambiguous 
because of the difficulties involved in 
determining the beginning of the 2- 
year period. 14 Moreover, this provision 


13 The Hague Protocol has not been rati¬ 
fied by the United States. 

14 In its review of the 1954 resolution em¬ 
bodying conditions of carriage of cargo, re¬ 
printed at 24 CAB 580.586, the Board found 
ambiguous and adverse to the public inter¬ 


may be in derogation of a specific pro¬ 
vision in the Warsaw Convention deal¬ 
ing with the same subject matter, and 
therefore may be null and void for 
Warsaw traffic. Article 29 of the 
Warsaw Convention proivdes that the 
right to damages shall be extinguished 
if an action is not brought within 2 
years reckoned from the date of arriv¬ 
al at the destination, or from the date 
on which the aircraft ought to have 
arrived, or from the date on which the 
transportation stopped. We do not 
view the phrase “within 2 years after 
the occurrence of the events giving 
rise to the claim” as synonymous with 
the three incidents in the Warsaw 
Convention, and the phrase therefore 
can be a source of confusion and litiga¬ 
tion. Accordingly, we find that Article 
(l)13(c) is adverse to the public inter¬ 
est. and it is disapproved. We would be 
prepared to accept the Warsaw provi¬ 
sion. 

Article (1)14 (old 15) 

This provision requires the shipper 
to comply with all applicable laws and 
regulations and to furnish necessary 
information and documents in compli¬ 
ance with them. It concludes with the 
statement that carriers are not liable 
to the shipper or any other person for 
the loss or expense attributable to the 
shipper’s failure to comply with this 
provision. We can understand the 
basis for the carrier’s exculpation of li¬ 
ability to the shipper where the ship¬ 
per fails to furnish the necessary in¬ 
formation and documents. However, 
there may be circumstances in which— 
because of notice or for other rea¬ 
sons—the carriers do have some obli¬ 
gations to third parties. In the Liabili¬ 
ty Rules case, the Board had before it 
a similar rule dealing with domestic 
cargo. In Order 76-3-139, page 78, the 
Board ordered deleted the phrase “or 
any other person.” On reconsider¬ 
ation, the Board affirmed its holding 
to delete the phrase “or any other 
person” on the ground that there may 
be circumstances in which a carrier 
does in fact have some obligation to 
third parties, as for example when it 
has notice, or is chargeable with 
notice, of deficiencies in information 
or documents. The Board concluded 
that the exculpation of a carrier’s lia¬ 
bility to third persons is too broad. 
Order 77-3-61, page 31. Accordingly, 
Article (1)14 is approved subject to the 
condition that the phrase in the last 
sentence “or any other person” is de¬ 
leted. 

Article (1)15 (old 16) 

This provision states that no agent, 
servant. t>r representative of the carri¬ 
er has authority to alter, waive or 


est a provision that required an action to be 
brought within 2 years "after the occur¬ 
rence of the events giving rise to the claim.” 


modify any provisions of the contract 
of carriage. No objection has been 
filed to this provision, and it is ap¬ 
proved. 

Article (2) 

This provision reads “notwithstand¬ 
ing anything above, Members may in¬ 
clude an insurance clause which shall 
be printed after condition 16” (now 
condition 15). This provision acknowl¬ 
edges the option of the carriers to 
offer or not to offer all-risk insurance. 
On the other hand, the face of the air 
waybills generally used, including 
those used by carriers which do not 
offer all-risk insurance, contains a box 
labeled “Amount of Insurance.” 
Though this may be somewhat confus¬ 
ing to shippers (or people) dealing 
with a carrier which does not offer all- 
risk insurance, we are not prepared to 
disapprove this provision of the Reso¬ 
lution. w r hich recognizes the option of 
the carriers to offer or not to offer all¬ 
risk insurance. Accordingly, the Board 
approves Article 2 of the Resolution. 

Resolution 600j, Article 1 

Resolution 600j deals with the notice 
on the face of the air waybill, whereas 
Resolution 600b deals with the condi¬ 
tions of carriage listed on the back. 
Resolution 600j replaces the notice 
now appearing on the face and states 
that the goods are received in appar¬ 
ent good order, except as noted; that 
carriage is subject to the terms and 
conditions appearing on the back of 
the waybill; that the shipper’s atten¬ 
tion is directed to the carrier’s limita¬ 
tion of liability; that the shipper may 
increase the limitation by declaring a 
higher value and paying the supple¬ 
mental charges; and that the shipper 
certifies that the particulars about the 
shipment noted on the face of the 
waybill are correct. 1 * No objections 
were raised against Resolution 600j. as 
amended, and it does not appear to be 
adverse to the public interest. Accord¬ 
ingly, it will be approved. 

Termination of Prior Proceedings 

Involving IATA Conditions of 

Cargo Carriage 

The order to show cause on the reso¬ 
lution before us, Order 75-11-106, spe¬ 
cifically called upon interested parties 
to show cause: (1) Why the Board s 
1949 approval of an earlier IATA reso¬ 
lution, 10 CAB 783, should not be 
withdrawn and (2) why the proceed¬ 
ings involving the 1953 resolution, 24 
CAB 580, should not be terminated. 
No party has addressed itself to these 
issues in response to the order to show 
cause. In any event, inasmuch as we 


15 Originally Resolution 600j contained the 
statement that the carrier is not liable for 
the goods until they are received at its town 
terminal or airport office. This provision 
was subsequently deleted. 
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are here acting on the latest revisions 
of the IATA resolutions dealing with 
conditions of carriage for cargo, no 
sound reason appears for the contin¬ 
ued approval of the 1949 agreement, 
or for the continuation of the proceed¬ 
ing involving the 1953 agreement. Ac¬ 
cordingly, pursuant to Section 412 of 
the Act, we are rescinding our approv¬ 
al and disapproving the 1949 agree¬ 
ment referred to in 10 CAB 783, and 
terminating the proceedings involving 
the 1953 agreement referred to in 24 
CAB 575, 580. 

The Board, acting pursuant to sec¬ 
tions 102, 204. and 412 of the Federal 
Aviation Act of 1958 makes the follow¬ 
ing findings: 

1. It is found that the resolutions 
and agreements identified as Agree¬ 
ments CAB Nos. 2698R41, 2699R49, 
2700R43, 3119, and the subject of the 
Board’s Opinion and Order E-3230, 10 
CAB 783 are adverse to the public in¬ 
terest and in violation of the Act and 
should be disapproved; 

2. The proceeding involving Agree¬ 
ment CAB 7848, R-107, and the sub¬ 
ject of the Board’s Opinion and Order 
E-8543, 24 CAB 575, 580, should be 
terminated; 

3. It is not found that the following 
provisions of Resolution 600b, Agree¬ 
ments CAB 24475, R-4 and R-5; 25186, 
R-12; 25954, R-l, R-2, R-3; and 28701, 
R-9, are adverse to the public interest 
or in violation of the Act, and should 
be approved subject to the conditions 
stated: 

Articled). 

Article (1)1. 

Article <l)2(a). 

Article (l)2(b) subject to the condition 
that It is not to be construed as Board ap¬ 
proval. either express or implied, of the pro¬ 
visions of any of the filed tariffs. 

Article (1)3. 

Article (1 )4. 

Article (1)5. 

Article (1)8, subject to the condition that 
the chargeable weight of the part or parts 
of the shipment lost, damaged or delayed 
shall be taken into account; and subject to 
the further condition that the chargeable 
weight of the package as a whole, and not 
the individual article or piece within the 
package shall be taken into account. 

Article (1)7. 

Article (1)10. 

Article (1)12. 

Article (1)13(a). 

Article (l)13(b). 

Article (1)14, subject to the condition that 
the phrase ’'or any other person" be de¬ 
leted. 

Article (1)15. 

Article (2). 

4. It is not found that Resolution 
600j (Version II) is adverse to the 
public interest or in violation of the 
Act; and should be approved; 

5. It is found that the following pro¬ 
visions of Resolution 600b are adverse 
to the public interest and in violation 
of the Act: Articles (1)8, (1)9, (1)11, 
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(l)13(c), and should be disapproved; 
and 

6. It is found that Resolution 600j 
(Version I) is adverse to the public in¬ 
terest and in violation of the Act, and 
should be disapproved. 

Accordingly, it is ordered, That: 

(1) The approval granted to the reso¬ 
lutions and agreements by Order E- 
3230, 10 CAB 783, and referred to in 
finding (1) above is withdrawn, and 
these resolutions and agreements are 
disapproved; 

(2) The proceeding involving Agree¬ 
ment CAB 7648, R-107, and referred 
to in finding (2) above is terminated; 

(3) The provisions of Resolution 
600b referred to in finding (3) above 
are approved subject to the conditions 
stated; 

(4) Resolution 600j (Version II) is 
approved; 

(5) The provisions of Resolution 
600b referred to in finding (5) above 
are disapproved; 

(6) Resolution 600j (Version I) is dis¬ 
approved. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board: 16 

Phyllis T. Kaylor, 
Secretary. 

[FR Doc. 78-22625 Filed 8-11-78; 8:45 am] 


[ 6320 - 01 ] 

[Docket 33136] 

NORTH CENTRAL-SOUTHERN MERGER CASE 
Prehearing Conference 

Notice is hereby given that a pre- 
hearing conference in the above-enti¬ 
tled matter is assigned to be held on 
September 13, 1978, at 9:30 a.m. (local 
time), in Room 1003. Hearing Room C, 
Universal North Building, 1875 Con¬ 
necticut Avenue NW., Washington, 
D.C., before the undersigned. 

In order to facilitate the conduct of 
the conference, parties are instructed 
to submit one copy to each party and 
six copies to the judge of (1) proposed 
statements of issues; (2) proposed stip¬ 
ulations; (3) proposed requests for in¬ 
formation and for evidence; (4) state¬ 
ments of positions; and (5) proposed 
procedural dates. The Bureau of Pric¬ 
ing and Domestic Aviation will circu¬ 
late its material on or before August 
30. 1978, and the other parties on or 
before September 6, 1978. The submis¬ 
sions of the other parties shall be lim¬ 
ited to points on which they differ 
with the Bureau of Pricing and Do¬ 
mestic Aviation, and shall follow the 
numbering and lettering used by the 
Bureau to facilitate cross-referencing. 


‘•All members concurred. 
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Dated at Washington, D.C., August 
8, 1978. 

Joseph J. Saunders, 
Administrative Law Judge. 

FR Doc. 78-22628 Filed 8-11-78; 8:45 ami 


[ 6325 - 01 ] 

CIVIL SERVICE COMMISSION 

Pr«sid«ni*s Commission on Whifo House 
Fellowships 

PUBLIC AVAILABILITY OF REPORT OF 
ACTIVITIES 

Pursuant to section 10(d) of the Fed¬ 
eral Advisory Committee Act (Pub. L. 
92-463) and OMB Circular A-63 of 
March 27, 1974, the President’s Com¬ 
mission on White House Fellowships 
has prepared a report on its activities 
during fiscal year 1978. 

The report is available for public in¬ 
spection and copying at the following 
location: U.S. Civil Service Commis¬ 
sion, President’s Commission on White 
House Fellowships. 1900 E Street NW„ 
Washington, D.C. 20415. 

Donald J. Biglin, 

Advisory Committee Manage¬ 
ment Officer, U.S. Civil Serv¬ 
ice Commission. 

[FR Doc. 78-22603 Filed 8-11-78; 8:45 am] 


[ 3510 - 25 ] 

DEPARTMENT OF COMMERCE 

Foreign-Trade Zones Board 

[Docket No. 10-78] 

FOREIGN-TRADE ZONE—PORTLAND, OREG. 

Application and Public Hearing 

Notice is hereby given that an appli¬ 
cation has been submitted to the For¬ 
eign-Trade Zones Board (the Board) 
by the Port of Portland (the port), an 
Oregon public corporation, requesting 
authority to establish a general-pur¬ 
pose foreign-trade zone on port-owned 
property in Multnomah County, 
within the Columbia River customs 
port of entry. The application was sub¬ 
mitted pursuant to the provisions of 
the Foreign-Trade Zones Act of 1934, 
as amended (19 U.S.C. section 
81a[81u), and the regulations of the 
Board (15 CFR Part 400). It was for¬ 
mally filed on August 7, 1978. The ap¬ 
plicant is authorized to make this pro¬ 
posal under section 307.850 of the 
Oregon Revised Statutes. 

The proposal calls for the establish¬ 
ment of a 68.1-acre, general-purpose, 
foreign-trade zone located in the Ri- 
vergate Industrial district immediately 
north of the city of Portland, adjacent 
to the port’s terminal 6 on the Colum¬ 
bia River. Initially the zone will con¬ 
sist of a 40,000-square-foot warehouse 
facility presently being used as a cus- 
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toms bonded warehouse. This facility 
is part of a 200,000-square-foot cargo 
distribution center being developed by 
the port as part of its expansion of 
overall terminal operations. 

The application contains economic 
data and information concerning the 
need for providing zone services to var¬ 
ious firms in the Portland area. Sever¬ 
al firms have indicated their intention 
to use the zone for storage, assembly, 
light manufacturing, distribution, and 
exhibition activities on a wide range of 
products including electronic equip¬ 
ment, recreational shoes and equip¬ 
ment. furniture, fabrics, truck parts, 
and housewares. 

In accordance with the Board’s regu¬ 
lations, an Examiners Committee has 
been appointed to investigate the ap¬ 
plication and report thereon to the 
Board. The Committee consists of: 
Hugh J. Dolan (Chairman), Office of 
the Secretary, U.S. Department of 
Commerce, 14th and E Streets NW., 
Washington, D.C. 20230; David J. Rad- 
cliff e. Assistant District Director for 
Inspection and Control. U.S. Customs 
Service, Federal Building, Room 193, 
511 Northwest Broadway, Portland, 
Oreg. 97209; and Col. Harvey L. 
Arnold, Jr., District Engineer, U.S. 
Army Engineer District, Portland, 
P.O. Box 2946, Portland. Oreg. 97204. 

As part of its investigation of the 
proposal, the Examiners Committee, 
will hold a public hearing on Septem¬ 
ber 14, 1978. beginning at 9 a.m., in the 
Port .of Portland board room, 13th 
floor, Lloyd Building, 700 Northeast 
Multnomah Street, Portland. Oreg. 
The purpose of the hearing is to help 
inform interested persons about the 
proposal, to provide an opportunity 
for their expression of views, and to 
obtain information useful to the ex¬ 
aminers. 

Interested persons or their represen¬ 
tatives are invited to present their 
views at the hearing. Such persons 
should, by September 7, notify the 
Board’s executive secretary of their 
desire to be heard in writing at the ad¬ 
dress below or by phone 202-377-2862. 
In lieu of an oral presentation, written 
statements may be submitted in ac¬ 
cordance with the Board s regulations 
to the Examiners Committee, care of 
the executive secretary, at any time 
from the date of this notice through 
October 16, 1978. Evidence submitted 
during the post-hearing period is not 
desired unless it is clearly shown that 
the matter is new and material and 
that there are good reasons why it 
could not be presented at the hearing. 
A copy of the application and accom¬ 
panying'' exhibits will be available 
during this time for public inspection 
at each of the following locations: 

Office of the Director. U.S. Department of 

Commerce. District Office. Room 618, 


1220 Southwest Third Avenue, Portland, 
Oreg. 97204. 

Office of the Executive Secretary, Foreign- 
Trade Zones Board, U.S. Department of 
Commerce, Room 6886-B, Washington, 
D.C.20230. 

Dated: August 9, 1978. 

John J. Da Ponte, Jr.. 
Executive Secretary , 
Foreign-Trade Zones Board. 
[FR Doc. 78-22573 FUed 8-11-78; 8:45 ami 


[ 3510 - 25 ] 

Industry and Trade Administration 
CORNELL UNIVERSITY 

Decision on Application for Duty-Free Entry, of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00216. Applicant: Cor¬ 
nell University—Materials Science 
Center. Room 625, Clark Hall, Ithaca, 
N.Y. 14853. Article: X-Ray Microana¬ 
lyzer Electron Probe system with Ac¬ 
cessories. Manufacturer: Carl Zeiss, 
West Germany. Intended use of arti¬ 
cle: The article is intended to be used 
in the following projects in conjunc¬ 
tion with the micron level quantitative 
local chemical analysis of materials of 
complex composition: 

(1) Chemical characterization of 
starting materials and thin film sur¬ 
faces in the preparation processes of 
high quality single crystals and thin 
films of complex alloys for research¬ 
ers. 

(2) Determination of solute atom dis¬ 
tribution in grain boundaries and the 
study of the grain boundary diffusion 
rate as a function of the geometry of 
the grain boundaries. 

(3) The study of phase changes in 
samples of geologic materials at high 
pressures and high temperatures. 

(4) Quantitative chemical analysis of 
coatings on very fine spheroconial dia¬ 
mond tips and thin film samples de¬ 
posited on microcircuit substrates by 
the high pressure group. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 


for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides 70 Angstrom resolution in the 
secondary electron image mode. The 
National Bureau of Standards advises, 
in its memorandum dated July 20, 
1978, that: (1) The specification of the 
foreign article described above is perti¬ 
nent to the applicant’s intended pur¬ 
pose, and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to the foreign article 
for the applicant’s intended use. 

The Department of Commerce 
knows of’no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa 
Director , Statutory 
Import Programs Staff. 

CFR Doc. 78-22574 Filed 8-11-78: 8:45 am] 


[ 3510 - 25 ] 

CORNELL UNIVERSITY 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 77-00380. Applicant: Cor¬ 
nell University, Materials Science 
Center, Room 625, Clark Hall, Ithaca, 
N.Y. 14853. Article: Model ADES 
Angle Dispersive Photoelectron Spec¬ 
trometer Chamber. Manufacturer: 
Vacuum Generator, Ltd., United King¬ 
dom. Intended use of article: The arti¬ 
cle is intended to be used to measure 
photoelectron spectra during the 
study of the electron and chemical 
properties of the surface electron 
physics of metals. The article will also 
be used in graduate student research 
on solid state surface physics to train 
students in this field. Students will 
learn to operate the equipment and to 
interpret results on engineering mate¬ 
rials. 
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Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides up to 150° wide angle variation. 
The National Bureau of Standards ad¬ 
vises, in its memorandum dated July 
10, 1978, that: (1) The specification of 
the foreign article described above is 
pertinent to the applicant’s intended 
purposes, and (2) it knows of no do¬ 
mestic instrument or apparatus of 
equivalent scientific value to the for¬ 
eign article for the applicant’s intend¬ 
ed use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

[FR Doc. 78-22575 Filed 8-11-78; 8:45 am] 


[ 3510 - 25 ] 

OAKLAND UNIVERSITY 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651. 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 

D.C. 20230. Docket No. 78-00171. Ap¬ 
plicant: Oakland University, Roches¬ 
ter, Mich. 48063. Article: Ramanor 
HG-2S Double 1 meter Monochroma¬ 
tor and Accessories. Manufacturer: 
Jobin-Yvon Optical Systems, France. 
Intended use of article: The article is 
intended to be used for research appli¬ 
cation for identification of molecules 
present in systems under investigation, 
determining of concentrations of cer¬ 
tain species, and structural studies of 
either isolated molecules or molecules 
in vitro. Specific research projects in¬ 
clude: 


A. Study of tightly bound cluster hy¬ 
drates. 

B. Study of chemical models for ni¬ 
trate reductase.. 

C. Study of the preresonance raman 
intensity enhancement of vibronically 
active models. 

D. Molecular structural studies of 
ring compounds. 

E. Raman spectroscopic studies of 
evolutionarily related oligomeric en¬ 
zymes. 

F. Isomerism of ternary complexes 
of copper (II) and nickel (II). 

The article will also be used for edu¬ 
cational purposes which will concen¬ 
trate on identification of reaction 
products although some applications 
to structural studies will be considered 
to complement infrared studies of in¬ 
organic and simple organic molecules 
and thermal analysis of polymers. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides the capability of low level scat¬ 
tered light measurement on the order 
of 10 ~ 14 at 20 reciprocal centimeters. 
The National Bureau of Standards ad¬ 
vises in its memorandum dated July 
18, 1978, that: (1) The capability of 
the foreign article described above is 
pertinent to the applicant's intended 
purposes, and (2) it knows of no do¬ 
mestic instrument or apparatus of 
equivalent scientific value to the for¬ 
eign article for the applicant's intend¬ 
ed use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

[FR Doc. 78-22576 Filed 8-11-78; 8:45 am] 


[ 3510 - 25 ] 

THE PENNSYLVANIA STATE UNIVERSITY 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 


1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00192. Applicant: The 
Pennsylvania State University, De¬ 
partment of Biology, 208 Life Sciences 
I, University Park, Pa. 16802. Article: 
Model M85 Microdensitometer with 
Complan and Microplan Objectives. 
Manufacture: Vickers Instruments, 
Inc., United Kingdom. Intended use of 
article: The article is intended to be 
used for the investigation of embryon¬ 
ic derivation, morphological classifica¬ 
tion, and sequential maturation of he¬ 
matopoietic cells found in several 
organs of embryonic leopard frogs. Ex¬ 
periments are conducted by trans¬ 
planting tissue anlagen between dis- 
ploid and triploid frog embryos 2 to 3 
days of age. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: This application is a resub¬ 
mission of docket No. 77-00355 which 
was denied without prejudice to resub¬ 
mission on January 18. 1978. for infor¬ 
mational deficiencies. The foreign arti¬ 
cle provides a scanning capability with 
the ability to measure both area and 
absorption. The Department of 
Health, Education, and Welfare ad¬ 
vises in its memorandum dated June 
28, 1978, that: (1) The capabilities of 
the article described above are perti¬ 
nent to the applicant's intended pur¬ 
poses. and (2) it knows of no domestic 
instrument or apparatus of equivalent 
scientific value to the foreign article 
for the applicant’s intended uses. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff 

[FR Doc, 78-22577 Filed 8-11-78; 8:45 am) 
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PRESBYTERIAN HOSPITAL—N.Y.C. 

Decision on Application for Duty-free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-0072. Applicant: Pres¬ 
byterian Hospital (Col. Pres. Medical 
Center), 622 West 168th Street, New 
York, N.Y. 10032. Article: ANOPS 101 
Histogram Computer. Manufacturer: 
(Unitronex) Politechnika Warszawska, 
Poland. Intended use of article: The 
article is intended to be used for the 
study of computerization of the motor 
unit potential, particularly from pa¬ 
tients with muscular dystrophy or car¬ 
riers of patients with this order. This 
is an essential form of investigation 
and in many instances can only be ac¬ 
complished by computerization of the 
muscle motor unit potentials so re¬ 
corded with this article. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. Reasons: 
The foreign article provides the capa¬ 
bility for the specialized signal averag¬ 
ing and histoggun computation for 
the computerization of motor unit po¬ 
tential of muscle under test. The De¬ 
partment of Health, Education, and 
Welfare advises in its memorandum 
dated July 20, 1978 that (1) the capa¬ 
bility of the foreign article described 
above is pertinent to the applicant's 
intended purpose and (2) it knows of 
no domestic instrument or apparatus 
of equivalent scientific value to the 
foreign article for the applicant’s in¬ 
tended use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 


NOTICES 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, Statutory 
Import Programs Staff. 
CFR Doc. 78-22578 Filed 8-11-78; 8:45 am] 


[ 3510 - 25 ] 

RUTGERS UNIVERSITY 

Decision on Application for Duty-free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW.. Washington, 
D.C. 20230. 

Docket No. 77-00072. Applicant: 
Rutgers University, Department of 
Chemistry, 73 Warren Street. Newark, 
N.J. 07102. Article: Mass Spectrom¬ 
eter, Model MS 30 and accessories. 
Manufacturer: AEI Scientific Appara¬ 
tus. Inc., United Kingdom. Intended 
use of article: The article is intended 
to be used for both high resolution 
and low resolution mass spectrometry. 
Natural products will be examined and 
structural elucidations of steroids, tri- 
terpenes, sesterterpenes, and other or¬ 
ganic compounds of biological interest 
will be carried out. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, was being manufac¬ 
tured in the United States at the time 
the foreign articles was ordered (Janu¬ 
ary 11. 1973). Reasons: This applica¬ 
tion is a resubmission of Docket Nos. 
73-00445-01-77040 and 74-00139-01- 
77040 which were denied without prej¬ 
udice to resubmission on July 3, 1973 
and September 27, 1976 respectively 
for informational deficiencies. The 
foreign article provides a computerized 
mass spectrometer system including a 
software package for high resolution 
data analysis. Although equivalent 
computerized systems and softwear 
are presently available through do¬ 
mestic manufacturers there is not evi¬ 
dence that this was true early in 1973. 
The National Bureau of Standards 
and the Department of Health, Educa¬ 
tion, and Welfare advises in the memo¬ 


randum dated July 24, 1978 that (1) 
the specifications of the foreign article 
described above are pertinent to the 
applicant’s intended purposes and (2) 
domestic instruments could not pro¬ 
vide equivalent specifications at the 
time the foreign article was ordered. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which was being manufactured in the 
United States at the time the foreign 
article was ordered. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, 

Statutory Import Programs Staff 
[FR Doc. 78-22579 Filed 8-11-78; 8:45 am] 
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VETERANS ADMINISTRATION CENTER 
RESEARCH SERVICE 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00202. Applicant: Vet¬ 
erans Administration Center Research 
Service/151. 5000 West National 
Avenue, Wood (Milwaukee), Wis. 
53193. Article: LKB 2128-010/Ultro- 
tome IV Ultramicrotome and Accesso¬ 
ries. Manufacturer: LKB Produkter 
AB. Sweden. Intended use of article: 
The article is intended to be used to 
section animal and human tissues 
which have been embedded in Spurr’s 
low viscosity expoy resin. The experi¬ 
ments to be conducted will include ul- 
trastructural studies of diseased 
human tissues (cornea, epiretinal 
membranes, femoral veins, coronary 
arteries) as well as ultrastructural 
studies of: (a) comeal tissue from ani¬ 
mals subjected to transcomeal freez¬ 
ing to stimulate endothelial regenera¬ 
tion, (b) corneal tissue following in 
vitro perfusion of the endothelium 
with various drugs, (c) retinas and pig¬ 
ment epithelium from animals subject¬ 
ed to retinal detachment or continu¬ 
ous light or darkness in order to deter¬ 
mine the effects on turnover and pha- 
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gocytosis of photoreceptor outer seg¬ 
ments. and cells raised under different 
conditions of tissue culture. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. Reasons: 
The foreign article has a cutting speed 
range of 0.1 to 50 millimeters/second 
(mm/sec). The most closely compara¬ 
ble domestic instrument is the Model 
MT-2B ultramicrotome manufactured 
by Ivan Sorvall, Inc. (Sorvall). The 
Sorvall Model MT-2B ultramicrotome 
has a cutting speed range of 0.09 to 3.2 
mm/sec. We are advised by the De¬ 
partment of Health, Education, and 
Welfare in its memorandum dated 
July 20, 1978 that (1) cutting speeds in 
the excess of 4mm/sec. are pertinent 
to the applicant's research studies and 
(2) the domestic instrument does not 
provide the pertinent feature. We, 
therefore, find that the Model MT-2B 
ultramicrotome is not of equivalent 
scientific value to the foreign article 
for such purposes as this article is in¬ 
tended to be used. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory Import 
Programs Staff, 

[FR Doc. 78-22580 Filed 8-11-78; 8:45 am) 
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UNIVERSITY OF ILLINOIS, URBANA- 
CHAMPAIGN CAMPUS 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 


Docket No. 77-00365. Applicant: Uni¬ 
versity of Illinois, Urbana-Champaign 
Campus, Purchasing Division, 223 Ad¬ 
ministration Building, Urbana, Ill. 
61801. Article: Scanning Transmission 
Electron Microscope, Model HB5 with 
electron energy loss spectrometer and 
accessories. Manufacturer: VG Micro¬ 
scopes Ltd., United Kingdom. Intend¬ 
ed use of article: The article is intend¬ 
ed to be used to aid a number of re¬ 
search workers in their understanding 
of the influence of microstructure and 
microchemistry, on the properties of 
the materials, e.g., metal-fibre compos¬ 
ites, metals containing hydride, oxide, 
nitride, carbide, or other second phase 
precipitate; small molecular clusters of 
catalytic materials; sequentially depos¬ 
ited thin organic films; and polyers. 
Graduate students will use the article 
in conducting the various research 
projects. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides operation in the scanning trans¬ 
mission electron mode with a resolu¬ 
tion of 3.4 A (lattice) and an accelerat¬ 
ing voltage of up to 100 kilovolts (kv) 
in five selectable steps as well as being 
continuously adjustable from 5-30 kv. 
The National Bureau of Standards ad¬ 
vises, in its memorandum dated July 6, 
1978, that: (1) The specifications of 
the article described above are perti¬ 
nent to the applicant's intended use, 
and (2) it knows of no domestic instru¬ 
ment or apparatus of equivalent scien¬ 
tific value to the foreign article for the 
applicant’s intended purposes. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, Statutory 
Import Programs Staff 

[FR Doc. 78-22581 Filed 8*11-78; 8:45 am) 


[ 3510 - 25 ] 

UNIVERSITY OF MICHIGAN 

Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 


the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20230. 

Docket No. 78-00208. Applicant: Uni¬ 
versity of Michigan, Biophysics Re¬ 
search Division. I.S.T. 2200 Bonisteel 
Boulevard. Ann Arbor, Mich. 48109. 
Article: Rotating Anode Generator, 
Model GX-20 and accessories. Manu¬ 
facturer: Marconi-Avionics-Elliott, 

Ltd., United Kingdom. Intended use of 
article: The article is intended to be 
used to study the diffraction of X-rays 
by crystalline proteins, with the aim 
of determining the three-dimensional 
structure (i.e., the atomic arrange¬ 
ment) of the proteins. The article wall 
also be used in the training of ad¬ 
vanced graduate students registered 
for research-level courses on X-ray dif¬ 
fraction. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides a focused spot of minimal size 
(0.2 x 2 millimeters) and a rotating 
target for maximum X-ray beam in¬ 
tensity. The Department of Health, 
Education, and Welfare (HEW) ad¬ 
vises, in its memorandum dated July 
29, 1978, that: (1) The capabilities de¬ 
scribed above are pertinent to the pur¬ 
poses for which the article is intended 
to be used, and (2) it knows of no do¬ 
mestic instrument of equivalent scien¬ 
tific value to the foreign article for 
such purposes as the article is intend¬ 
ed to be used. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory , 
Import Programs Staff 

[FR Doc. 78-22582 Filed 8-11-78; 8:45 am) 
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[ 3510 - 25 ] 

WASHINGTON UNIVERSITY 

Decision on Applicotion for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con¬ 
stitution Avenue NW.. Washinton, 
D.C. 20230. 

Docket No. 78-00086. Applicant: 
Washington University. Department 
of Chemistry, St. Louis, Mo. 63130. Ar¬ 
ticle: JNM-FX-100 High Resolution 
Fourier Transformation Multi-Nuclear 
Magnetic Resonance Spectrometer 
System. Manufacturer: JOEL Analyt¬ 
ical Instruments, Inc., Japan. Intended 
use of article: The article is intended 
to be used in conducting the following 
experiments: (i) Routine observation 
of 'H and n C spectra, (ii) observation 
of wide variety of other nuclei ( 2 D, 
[ 2 H], 14 N, 16 N, 17 0, 31 P, 10 B, 19 F, 29 Si, 
for example), (iii) measurement or re¬ 
laxation parameters (Ti and Ti p ), and 
(iv) special experiments (rapid spin¬ 
ning of solid samples at the “magic 
angle"). 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article pro¬ 
vides the capability for measuring 
Ti^, the relaxation time in the rotat¬ 
ing frame. The National Bureau of 
Standards advises, in its memorandum 
dated June 29, 1978, that: (1) The ca¬ 
pability of the article described above 
is pertinent to the applicant’s intend¬ 
ed research, and (2) it knows of no do¬ 
mestic instrument or apparatus of 
equivalent scientific value to the for¬ 
eign article for the applicant’s intend¬ 
ed use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States. 


. NOTICES 

(Catalog of Federal Domestic Assistance 
Program No 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory . 
Import Programs Staff. 
[FR Doc. 78-22583 Filed 8-11-78; 8:45 ami 


[ 3510 - 25 ] 

GENERAL FOODS CORP. 

Withdrawal of Application for Duty-Free Entry 
of Scientific Article 

General Foods Corp. has withdrawn 
docket No. 78-00213. an application for 
duty-free entry of a temperature-jump 
spectrophotometer system. 

Accordingly, further administrative 
proceedings will not be taken by the 
Department of Commerce with respect 
to this application. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director Statutory , Import 
Programs Staff. 

CFR Doc. 78-22584 Filed 8-11-78; 8:45 am] 


[ 3510 - 25 ] 

NATIONAL CANCER INSTITUTE, ET AL. 

Applications for Duty Freo Entry of Scientific 
Articles 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington, D.C. 20230, 
on or before September 3, 1978. 

Regulations (15 CFR 301.9) Issued 
under the cited act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in Room 6886C of the Depart¬ 
ment of Commerce Building, 14th and 
Constitution Avenue NW.. Washing¬ 
ton. D.C. 20230. 

Docket No. 78-00302. Applicant: Na¬ 
tional Cancer Institute, Building 10, 
Room 2A10, Laboratory of Pathology, 
NIH, Bethesda. Md. 20014. Article: 


Scanning Attachment and Accessories 
for EM-400 Electron Microscope. Man 
ufacturer: Philips Electronics Instru¬ 
ments NVD, The Netherlands. Intend¬ 
ed use of article: The articles are ac¬ 
cessories to an existing electron micro¬ 
scope to be used as a very high resolu¬ 
tion scanning electron microscope pro¬ 
viding topographic information about 
the quantity and distribution of mo¬ 
lecular markers specifically bound to 
receptors on the surfaces of normal 
and malignant tumor cells in vitro and 
to relate this information to the intra¬ 
cellular distribution of contractile pro¬ 
teins believed to control the distribu¬ 
tion and movement of these receptors. 
Application received by Commissioner 
of Customs: July 12, 1978. 

Docket No. 78-00319. Applicant: Na¬ 
tional Council of Churches in the 
U.S.A., 475 Riverside Drive, Room 828. 
New York. N.Y. 10027. Article: 40 
Infant Weighing Packs, Model 235 
PBW. Manufacturer: CMS Weighing 
Equipment Ltd., United Kingdom. In¬ 
tended Use of Article: The article is in¬ 
tended to be used for investigating the 
feeding practices of mothers with a 
view improving infant feeding. Appli¬ 
cation received by Commissioner of 
Customs: July 7,1978. 

Docket No. 78-00320. Applicant: 
Naval Medica^Research Institute, Be¬ 
thesda. Md. 20014. Article: ASID-4D 
High Resolution Scanning Device. 
Manufacturer: JEOL Ltd., Japan. In¬ 
tended use of article: The article is in¬ 
tended to be used for the examination 
of biological specimens including bac¬ 
teria, viruses, parasites, fungi, and 
other microorganisms. Experiments to 
be conducted will include: 

(a) The ultrastructural localization 
of antibody-antigen reactions in schis- 
tosomules of Schistosoma mansoni; 

(b) Electron microprobe study of 
trace metals in cellular ultrastructure 
exposed to organic metallic antifoul¬ 
ing paints; 

(c) Coagulopathies in vascular inju¬ 
ries and transplantation; 

(d) A study of platelet lipoprotein- 
dependent coagulant activities in 
septic shock; 

(e) Study of hyperbaric environment 
on blood platelets; 

(f) Effects of acute low-level electro¬ 
magnetic radiation on the central ner¬ 
vous system: Morphological study of 
hypothalamic and subthalamic re¬ 
gions; 

(g) Scanning electron microscopic 
evaluation of nerve regeneration; 

(h) Ultrastructural studies of micro- 
wave cataractogenesis; 

(i) * Endothelial perfusion injury 
using fibrinolytic and coagulation pa¬ 
rameters in the preservation of organs 
for repairing battle casualties; 

(j) Central nervous system circula¬ 
tory changes in air embolism and de¬ 
compression sickness; 
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(k) Septic shock due to Pseudo¬ 
monas aeruginosa: Pathogenic effects 
of exotoxin. 

Application Received by Commis¬ 
sioner of Customs: July 7, 1978. 

Docket No. 78-00321. Applicant: Uni¬ 
versity of Louisville. 2301 South Third 
Street. Louisville, Ky. 40208. Article: 
THERAC 20/Satume Linear Accelera¬ 
tor and Accessories. Manufacturer: 
Atomic Energy of Canada Ltd.. 
Canada. Intended use of article: The 
article is intended to be used for radi¬ 
ation therapy of malignancy in human 
patients, and for various radiobiologi¬ 
cal experiments in non-human species. 
In addition, the article will be used to 
train the residents in radiation ther¬ 
apy. Application received by Commis¬ 
sioner of Customs: July 7, 1978. 

Docket No. 78-00322. Applicant: Na¬ 
tional Institute of Neurological and 
Communicative Disorders and Stroke, 
NIH, 9000 Rockville Pike, Building 36, 
Room 5D-06, Bethesda, Md. 20014. Ar¬ 
ticle: Finnpipette-9-Analyzer. Manu¬ 
facturer: Labsystem Oy division of 
Finnpipette ky, Finland. Intended use 
of article: The article is intended to be 
used for experiments involving serolo¬ 
gical tests for antibody to various vir¬ 
uses which include rubella, rubeola, 
cytomegalovirus, Herpes Simplex 
types I and II. as well as many other 
virus systems. The objective pursued 
in the course of the investigation is 
the determination of antibody levels 
in patients for using the high sensitive 
ELISA method (enzyme-linked im¬ 
munosorbent assay) for the detection 
of small quantities of antibody. Appli¬ 
cation received by Commissioner of 
Customs: July 7. 1978. 

Docket No. 78-00323. Applicant: Vet¬ 
erans Administration Hospital, Dept, 
of Pathology, 130 West Kingsbridge 
Road, Bronx, N.Y. 10468. Article: Elec¬ 
tron Microscope, Model EM 400 HMG, 
Scanning Attachment, and other Ac¬ 
cessories. Manufacturer: Philips Elec¬ 
tronics Instruments NVD, The Nether¬ 
lands. Intended use of article: The ar¬ 
ticle is intended to be used for the ex¬ 
amination and investigation of biologi¬ 
cal materials related primarily to ef¬ 
fects of disease or experimental condi¬ 
tions on living system. Experiments to 
be conducted will include: 

(a) Studies of viral infestation as 
possible etiological explanations for 
various diseases; 

<b) Examination of the intercalated 
disks which joins myocardial cells to 
each other. 

In addition, the article will be used 
to train pathologists and technical 
staff in the area of Scanning and 
Transmission Electron Microscopy. 
Application received by Commissioner 
of Customs: July 7. 1978. 

Docket No. 78-00324. Applicant: Uni¬ 
versity of California, Facility for Ad¬ 
vanced Instrumentation, Hutchinson 


Hall, Room 9, Davis, Calif. 95616. Arti¬ 
cle: LKB 2128-010/Ultrotome IV Ul¬ 
tramicrotome. Manufacturer: LKB 
Produkter AB, Sweded. Intended Use 
of Article: The article is intended to be 
used in conducting ultrastructural 
studies of the myxobacteria Chondro- 
myces crocatus and Stigmatella auran - 
tica, a species of gliding bacteria 
which form tree-shaped fruiting 
bodies as part of their life cycle. The 
article will also be used to train stu¬ 
dents in the use and application of 
electron microscopy and to use the 
transmission electron microscope in 
solving individual reasearch problems. 
Application received by Commissioner 
of Customs: July 7, 1978. 

Docket No. 78-00325. Applicant: 
Rochester Institute of Technology. 
One Lomb Memorial Drive, Rochester, 
N.Y. 14623. Article: Gravure Cylinder 
Making Equipment. Manufacturer: K. 
Walter Co., West Germany. Intended 
Use of Article: The article is intended 
to be used in laboratory demonstra¬ 
tions in the following courses: PPRT- 
207—Printing Plates (theory and prac¬ 
tice of planographic platemaking 
relief platemaking, and gravure cylin¬ 
der making); PPRT-310—Relief and 
Gravure plates (student exposure to a 
different kind of printing plate, permit 
student adequate time to complete 
tests involving various printing plates; 
(3) to enable the student to absorb an 
advanced degree of theoretical and 
practical knowledge about printing 
plates. Application received by Com¬ 
missioner of Customs: July 7, 1978. 

Docket No. 78-00326. Applicant: Uni¬ 
versity of Utah, Purchasing Depart¬ 
ment, Salt Lake City, Utah 84112. Ar¬ 
ticle: Model DD-250 Laser with 3 Flow 
Meter Gas Mixer and Grating. Manu¬ 
facturer: Gen Tec Inc., Canada. In¬ 
tended Use of Artice: The article is in¬ 
tended to be used to conduct research 
in the field of chemical applications of 
infrared lasers with the intent of un¬ 
derstanding the mechanisms of the 
fundamental processes that occur. 
Several systems of simple molecules 
will be studied (such as: ethylene, 
C 2 H 4 ; acetonitrile, CH a CN; methanol, 
CH 3 OH; sulfur hexafluoride, SF,) as to 
their interaction with a very intense 
infrared laser field. The dissociation 
process will be investigated by study¬ 
ing the fragments with regard to the 
kinetics of their formation as well as 
their energy content. The article will 
also be used for educational purposes 
in the course Physical Chemistry Lab, 
CH 572, in which students will be in¬ 
troduced to the equipment and tech¬ 
niques associated with physical chem¬ 
istry. Application received by Commis¬ 
sioner of Customs: July 12, 1978. 

Docket No. 78-00327. Applicant: Uni¬ 
versity of Chicago Operator of Ar- 
gonne National Laboratory, 9700 
South Cass Avenue, Argonne, Ill. 


60439. Article: Klystron tubes, electro¬ 
magnet, and accessories. Manufactur¬ 
er: Thomson-CSF, France. Intended 
Use of Artice: The article is intended 
to be used to produce the electromag¬ 
netic waves in the waveguides that ac¬ 
celerate the electrons to the required 
energy for experimental purposes. 
Basic research will be conducted in the 
following two areas: 

(1) Photoneutron experiments in 
which neutron spectra near threshold 
are observed with high resolution, 
thus enabling a better understanding 
of neutron-nuclei interactions with ap¬ 
plications directed toward reactor 
physics, radiological physics and phys¬ 
ics in general; 

(2) Pulse radiolysis experiments, uti¬ 
lizing fast pulse domain of less than 50 
picoseconds to study fast reactions re¬ 
lated to reaction kinetics, free radical 
and unstable ion chemistry, reaction 
chemistry, radiation biology, photo¬ 
synthesis, combustion, and pollution 
and atmospheric chemistry. 

Application received by Commission¬ 
er of Customs: July 11, 1978. 

Docket No. 78-00328. Applicant: 
Michigan Technological University, 
Houghton. Mich. 49931. Article: Elec¬ 
tron Microscope, Model JEM 100CX/ 
SEG and accessories. Manufacturer: 
JEOL Ltd., Japan. Intended Use of Ar¬ 
ticle: The article is intended to be used 
for studies of metallic and non-metal- 
lic solid in w r hich the following phe¬ 
nomena will be examined: 

(a) microstructure and local chemis¬ 
try, e.g., distribution and identification 
of phases; 

(b) defect arrangements, e.g., dislo¬ 
cation structures; 

(c) phase transformations, e.g., 
structure of partially coherent inter¬ 
faces; 

(d) crystal structure; 

(e) physical and chemical identifica¬ 
tion of particulate matter. 

The experiments to be conducted 
will include: (a) routine bright field- 
centered dark field microscopy for 
identification of defects and particu¬ 
late matter. 

(b) g • b analysis of interfacial struc¬ 
tures. 

(c) analysis of dislocations and 
cracks formed under microhardness 
identations in ceramic materials. 

(d) micro-micro diffraction for iden¬ 
tification of small particles, fine 
second phases, particulate matter, and 
defect configuration. 

(e) x-ray and electron energy loss mi¬ 
croanalysis of phases and particulate 
matter. 

The article will also be used in the 
course: MY 442—Electron microscopy 
(theory of operation and image forma¬ 
tion for transmission and scanning 
electron microscopy with applications 
to the solution of scientific and engi¬ 
neering problems) and MY 569—Elec- 
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tron microscopy in materials science 
(theory of electron-solid interactions 
and the resulting application to elec¬ 
tron diffraction and image contrast 
theories). Application received by 
Commissioner of Customs: July 12, 
1978. 

Docket No. 78-00329. Applicant: Na¬ 
tional Cancer Institute, Baltimore 
Cancer Research Center. 3100 Wyman 
Park Drive. Baltimore, Md. 21211. Ar¬ 
ticle: Electron microscope, Model 
JEM-100CX and accessories. Manufac¬ 
turer: JEOL Ltd., Japan. Intended use 
of article: The article is intended to be 
used in a research capacity to continue 
studies of subcellular aspects of differ¬ 
entiation, neoplastic transformation of 
hematopoietic cells and the response 
of malignant and normal cells to che¬ 
motherapeutic agents. Etiologic fac¬ 
tors of human hematopoietic dyscra- 
sias and animal model systems of such 
diseases are also under investigation. 
Of particular importance is the search 
for and identification of virus like 
structures in human material. The ar¬ 
ticle will also be used to study struc¬ 
tural alterations in cellular compo¬ 
nents such as nucleic acid malforma¬ 
tions (i.e., chromosomal malforma¬ 
tions), cubcellular particle alterations 
(miochondrial and microsomal) and 
changes in tissue organization by 
pharmacologic agents or appearing in 
the natural course of a disease. Appli¬ 
cation received by Commissioner of 
Customs: July 12, 1978. 

Docket No. 78-00330. Applicant: Uni¬ 
versity of California, Department of 
Botany, Robbins Hall, Davis, Calif. 
95616. Article: LKB 2128-010 Ultro- 
tome IV Ultramicrotome and accesso¬ 
ries. manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: 
The article is intended to be used as a 
primary tool in several major projects 
which involve plants or plant-like ma¬ 
terials (blue-green and green algae, 
fungi, and higher plants). The various 
taxa to be used are the blue-green alga 
Starria zimbabweensis; the green 
algae Dysmorphococcus globosus and 
Pyrobotrys Stellatra; the basidiomycete 
fungus Pholiota terrestris ; and the 
tree Ginkgo biloba. In addition, the ar¬ 
ticle will be used in a course in biologi¬ 
cal electron microscopy laboratory 
(botony 231L, 3 units) which involves 
an introduction to techniques of plant 
and animal specimen preparation and 
TEM operation. Application received 
by Commissioner of Customs: July 12, 
1978. 

Docket No. 78-00332. Applicant: 
State University of New York, Depart¬ 
ment of Materials Science and Engi¬ 
neering, Stony Brook, N.Y. 11794. Ar¬ 
ticle: ESCA 3 MK II high resolution 
electron spectrometer. Manufacturer: 
Vacuum Generators. United Kingdom. 
Intended use of article: The article is 
intended to be used in the UPS mode 


to carry out valence band studies of 
metallic systems, and in the XPS 
mode to study the core states of sur¬ 
face oxides and metals. The article will 
be the principle research tool in our 
current program of surface alloying by 
ion implantation (a program to be ex¬ 
tended to laser treatment). In the 
study of metastable alloys, the concern 
is with d-band filling during alloying, 
and the subsequent effect this has 
upon water vapor and gas adsorption 
phenomena as a first stage in corro¬ 
sion and oxidation. Subsequent studies 
upon the developed oxide layers will 
be carried out using SPS and argon 
ion etching in order to determine oxi¬ 
dation state data (chemical shift) and 
the nature of the emitter environ¬ 
ment, through well resolved F.W.H.M. 
values of the main spectral lines. The 
article will be used in the courses ESM 
599 and 699 by graduate students pur¬ 
suing original experimental research 
for the M.S. and Ph. D. in material sci¬ 
ence. Application received by Commis¬ 
sioner of Customs: July 11, 1978. 

Docket No. 78-00333. Applicant: St. 
Mary's Hospital, 200 Jefferson Avenue 
SE., Grand Rapids, Mich. 49503. Arti¬ 
cle: Electron microscope. Model H-300 
and accessories. Manufacturer: Hita¬ 
chi, Japan. Intended use of article: 
The article is intended to be used in 
the pathology department for the fol¬ 
lowing purposes: 

(1) To identify the presence or ab¬ 
sence of virus in tissues and body 
fluids. 

(2) To aid in the diagnosis of specific 
diseases which cannot be categorized 
by light microscopy, e.g., kidney, 
muscle, nerve, G.I. tract, liver, and 
other degenerative diseases. 

(3) For more definitive classification 
of neoplasms as a guide to therapy. 

(4) For future research projects to 
be established after the microscope is 
acquired. 

The article will also be used Ijy medi¬ 
cal students and residents as an inte¬ 
gral part of their educational experi¬ 
ence in the pathology department. Ap¬ 
plication received by Commissioner of 
Customs: July 12, 1978. 

Docket No. 78-00334. Applicant: 
Langston University, P.O. Box 550, 
Langston. Okla. 73050. Article: Elec¬ 
tron microscope, Model H-300 and ac¬ 
cessories. Manufacturer: Hitachi Ltd., 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used for re¬ 
search involving the study on biologi¬ 
cal specimens such as biopsy and au¬ 
topsy tissues, plant materials, algae, 
fungi, micro-organisms, and other bio¬ 
chemical and physical phenomena 
studies. Topography and morphology 
of micro-organisms and plant tissues 
will also be studied. Accumulation and 
degradation of toxic compounds (her¬ 
bicides, insecticides, etc.), by micro-or¬ 
ganisms and higher plants will also be 


included in our studies. Application re¬ 
ceived by Commissioner of Customs: 
July 12, 1978. 

Docket No. 78-00335. Applicant: Uni¬ 
versity of Chicago, operator of Ar- 
gonne National Laboratory, 9700 
South Cass Avenue, Argonne, Ill. 
60439. Article: Electron microscope, 
Model EM 400 with high magnifica¬ 
tion goniometer and accessories. Man¬ 
ufacturer: Philips Electronics Instru¬ 
ments NVD, The Netherlands. Intend¬ 
ed use of article: The article is intend¬ 
ed to be used for the identification of 
metals and alloys, particularly nickel, 
alluminum, titanium, copper, their 
alloys, and other metals as well. The 
phenomena to be investigated will in¬ 
clude primarily radiation damage: void 
microstructures, dislocation loops, cas¬ 
cades, etc. Other general useage will 
include microstructural analysis of 
new alloys and deformation mecha¬ 
nisms in materials. 

Experiments will be conducted to 
obtain a basic understanding of 
damage mechanisms in irradiated 
solids, thus contributing to reduction 
of associated problems in reactor ma¬ 
terials. Application received by Com¬ 
missioner of Customs: July 12, 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

[FR Doc. 78-22585 Filed 8-11-78; 8:45 ami 


[ 3510 - 25 ] 

UNIVERSITY OF TEXAS HEALTH SCIENCE 
CENTER 

Consolidated Decision on Applications for 
Duty-Free Entry of Ultramicrotomei 

The following is a consolidated deci¬ 
sion on applications for duty-free 
entry of ultramicrotomes pursuant to 
section 6(c) of the Educational. Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Pub. L. 89-651, 80 
Stat. 897) and the regulations issued 
thereunder as amended (15 CFR 301). 
(See especially § 301.11(e).) 

A copy of the record pertaining to 
each of the applications in this con¬ 
solidated decision is available for 
public review between 8:30 a.m. and 5 
p.m. in Room 6886C of the Depart¬ 
ment of Commerce Building, at 14th 
and Constitution Avenue NW., Wash¬ 
ington, D.C. 20230. 

Docket No. 78-00181. Applicant: Uni¬ 
versity of Texas Health Science 
Center at Houston. Medical School; 
Department of Pathology and Labora¬ 
tory Medicine, P.O. Box 20708, Hous¬ 
ton, Tex. 77025. Article: LKB 8800A 
Ultrotome III Ultramicrotome and ac¬ 
cessories. Manufacturer: LKB Pro- 
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dukter AB, Sweden. Intended Use of 
Article: The article is intended to be 
used for both thin and thick section¬ 
ing of a variety of tissues. Among the 
specimens studied will be kidney and 
muscles which present soft tissue, and 
bone which, although It may be decal¬ 
cified represents hard tissue. Human 
pathological studies will be conducted 
to provide a backup to the light micro¬ 
scopic findings on patients and to aid 
in providing the basis for future diag¬ 
nostic EM work. Application Received 
by Commissioner of Customs: May 30, 
1978. Advice submitted by the Depart¬ 
ment of Health Education, and Wel¬ 
fare on: July 20, 1978. 

Docket No. 78-00201. Applicant: Pro¬ 
fessional Staff Association of Los An¬ 
geles County Harbor General Hospi¬ 
tal, 1124 West Carson Street, Tor¬ 
rance. Calif. 90502. Article: LKB 8800A 
Ultrotome III Ultramicrotome and ac¬ 
cessories. Manufacturer: LKB Pro- 
dukter AB, Sweden. Intended use of 
article: The article is intended to be 
used for sectioning biological materials 
including animal and human cartilage, 
bone and skin from normal animals or 
persons and patients or animals with a 
wide variety of diseases of these tis¬ 
sues. Through invesigations it is hoped 
to further basic knowledge of the 
cause of the inherited diseases of con¬ 
nective tissue which afflict mankind. 
Application received by Commissioner 
of Customs: April 10, 1978. Advice sub¬ 
mitted by the Department of Health, 
Educaton, and Welfare on: July 20, 
1978. 

Docket No. 78-00210. Applicant: Uni¬ 
versity of Florida, Department of Pa¬ 
thology, College of Medicine, J. Hillis 
Health Center, Gainesville, Fla. 32610. 
Article: LKB 8800A Ultrotome III Ul¬ 
tramicrotome and accessories. Manu¬ 
facturer: LKB Produkter AB, Sweden. 
Intended use of article: The article is 
intended to be used for the ultrastruc- 
tural study of mammalian tissue, iso¬ 
lated cellular organelled, and single 
cell cultures.*Plant, animal, and fungal 
tissues will be embedded in hardened 
epoxy resina for sectioning. Experi¬ 
ments to be conducted will include ul- 
trastructural studies on cellular injury 
in the inner cortex of the rat kidney 
resulting from oxalosis. In addition, 
plant and fungal material which man¬ 
ufacture calcium oxalate crystals will 
be examined ultrastructurally. Appli¬ 
cation received by Commissioner of 
Customs: April 24, 1978. Advice sub¬ 
mitted by the Department of Health, 
Education, and Welfare on: July 20, 
1978. 

Docket No. 78-00221. Applicant: LDS 
Hospital <Intermountain Health Care, 
Inc.), 325 Eighth Avenue, Salt Lake 
City. Utah 84143. Article: LKB 8800A 
Ultrotome III Ultramicrotome and ac¬ 
cessories. Manufacturer: LKB Pro¬ 
dukter AB, Sweden. Intended use of 


article: The article is intended to be 
used to prepare various types of bio¬ 
logical specimens. Principally, such 
pathological tissues will be obtained 
from patients from biopsy or autopsy, 
embedded in plastic, thin sectioned, 
and examined in the microscope after 
appropriate staining of histochemical 
reactions. The research to be conduct¬ 
ed will include focus on the ultrastruc- 
tural alteration occurring in the lungs 
of experimental animals and man with 
acute respiratory distress syndrome. 
Other research uses may include stud¬ 
ies of the alterations of macrophage 
cell surfaces occurring during macro¬ 
phage activation and participation in 
tumor killing. The article may also be 
used as an educational tool for pathol¬ 
ogy residents and research fellows. Ap¬ 
plication received by Commissioner of 
Customs: May 1. 1978. Advice submit¬ 
ted by the Department of Health. 
Education, and Welfare on: July 20, 
1978, 

Comments: No comments have been 
received with respect to any of the 
foregoing applications. Decision: Ap¬ 
plications approved. No instrument or 
apparatus of equivalent scientific 
value to the foreign articles for such 
purposes as these articles are intended 
to be used, is being manufactured in 
the United States. Reasons: Each of 
the foreign articles provides a range of 
cutting speeds 0.1 to 20 millimeters 
per second. The most closely compara¬ 
ble domestic instrument is the Model 
MT-2B ultramicrotome which is man¬ 
ufactured by Ivan Sorvall, Inc. (Sor- 
vall). The Model MT-2B has a range 
of cutting speeds from 0.09 to 3.2 milli¬ 
meters per second. The conditions for 
obtaining high-quality sections that 
are uniform in thickness, depend to a 
large extent on the hardness, consist¬ 
ency, toughness and other properties 
of the specimen materials, the proper¬ 
ties of the embedding materials, and 
geometry of the block. In connection 
with a prior application (Docket No. 
69-00665-33-46500), which relates to 
the duty-free entry of an article that 
is identical to those to which the fore¬ 
going applications relate, the Depart¬ 
ment of Health, Education, and Wel¬ 
fare (HEW) advised that "Smooth cuts 
are obtained when the speed of cut¬ 
ting (among such [other] factors as 
knife edge condition and angle), is ad¬ 
justed to the characteristics of the ma¬ 
terial being sectioned. The range of 
cutting speeds and a capability for the 
higher cutting speeds is, therefore, a 
pertinent characteristic of the ultra¬ 
microtome to be used for sectioning 
materials that experience has shown 
difficult to section.*’ In connection 
with another prior application (Docket 
No. 70-00077-33-46500) which also re¬ 
lates to an article that is identical to 
those described above, HEW advised 
that "ultrathin sectioning of a variety 


of tissues having a wide range in densi¬ 
ty, hardness, etc.” requires a maxi¬ 
mum range in cutting speed and. fur¬ 
ther, that the "production of ultrathin 
serial sections of specimens that have 
a great variation in physical properties 
is very difficult." Accordingly, HEW 
advises in its respectively cited memo¬ 
randa, that cutting speeds in excess of 
4 millimeters per second are pertinent 
to the satisfactory sectioning of the 
specimen materials and the relevant 
embedding materials that will be used 
by the applicants in their respective 
experiments. 

For these reasons, we find that the 
Sorvall Model MT-2B ultramicrotome 
is not of equivalent scientific value to 
the foreign articles to which the fore¬ 
going applications relate, for such pur¬ 
poses as these articles are Intended to 
be used. 

The Department of Commerce 
knows of no other insturment or appa¬ 
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in¬ 
tended to be used, which is being man¬ 
ufactured in the United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, Statutory 
Import Programs Staff. 

CFR Doc. 78-22586 Filed 8-11-78; 8:45 ami 


[ 3510 - 15 ] 

Maritime Administration 
[Docket No. S-619] 

AMERICAN PRESIDENT LINES, LTD. 

Application and Hearing 

Notice is hereby given that Ameri¬ 
can President Lines. Ltd. by letters of 
July 28 and August 3, 1978, has ap¬ 
plied for amendment of the service de¬ 
scription of its subsidized Line A Cali¬ 
fornia Transpacific Service so as to in¬ 
crease the maximum sailings permit¬ 
ted on the service from 82 to 108 sail¬ 
ings per annum, and to delete certain 
restrictions on California calls on its 
Line A service. This is an amendment 
to the operator’s existing operating- 
differential subsidy agreement, con¬ 
tract MA/MSB-417. 

The pertinent paragraphs in the 
service description are quoted below, 
with the requested deletion enclosed 
in brackets: 

Line A —A minimum of 50 and a maximum 
of 82 sailings per annum between a port or 
ports in California [, Note a] and a port or 
ports in the following described area: 
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Required— Japan. Hong Kong, Philip¬ 
pines, Taiwan, Korea, Vietnam. Cambodia, 
Thailand. 

Privilege—A port or ports in: 

China: 

U.S.S.R. in Asia; 

Marshall Islands; 

Midway Islands (not more than 54 sailings); 
Ensenada, Mexico for the purpose of carry¬ 
ing cargo between Ensenada and Par East 
ports on the service; 

U.S. Atlantic ports on not more than 28 sail¬ 
ings, via the Panama Canal in each direc¬ 
tion, but via Los Angeles only, in Califor¬ 
nia, eastbound; and in connection with 
U.S. Atlantic port calls: 

<1> Pacific coast of Mexico for the purpose 
of carrying cargo between Mexican ports 
and other foreign ports on this service, 

<2) Canadian Atlantic and St. Lawrence 
River ports before departure outbound from 
U.S. Atlantic ports, and 
(3) Panama Canal Zone, but not for load¬ 
ing or discharging U.S. Atlantic nor Califor¬ 
nia cargoes (including transshipment car¬ 
goes); 

[Note a—Not more than 54 sailings may call 
the full range of California inbound; all ad¬ 
ditional inbound sailings may (I) call at Los 
Angeles, and (2) call at San Francisco for 
the purpose of discharging cargo originating 
at other than ports in Northeast Asia (in¬ 
cluding Japan).] 

Line A Extension—A minimum of 18 and a 
maximum of 28 line A sailing? shall also 
serve a port or ports in the following de¬ 
scribed area; 

Required— Idonesia, Malaysia (except 

Sarawak and Sabah) and Singapore. 
Privilege— 

Bay of Bengal area (Burma, east coast of 
India. Bangladesh and Ceylon (Sri-Lanka), 
west coast of India, Pakistan, and the Per¬ 
sian Gulf-Gulf of Oman (not to load US. 
cargo at the Persian Gulf Gulf of Oman)). 

APL plans to perform the additional 
service either with vessels in the oper¬ 
ator’s existing fleet or with additional 
vessels. The operator currently oper¬ 
ates a subsidized fleet of 17 container- 
ships and five breakbulk vessels. Only 
containerships may operate on Line A 
and Line A Extension services. APL’s 
vessels also serve its Line B and Line B 
extension services at a level of service 
of 54 sailings minimum and 80 sailings 
maximum per annum. APL is current¬ 
ly operating approximately ten C-6 
full containerships on Line A and Line 
A Extension services. 

Interested parties may inspect this 
application in the Office of the Secre¬ 
tary, Maritime Subsidy Board. Room 
3099-B, Department of Commerce 
Building. 14th and E Streets NW.. 
Washington, D.C. 20230. 

In anticipation of interventions by 
parties with standing to be heard, the 
original application has been referred 
to the Chief Administrative Law Judge 
(CAU) or an ALJ designated by him 
for hearing and report thereon. 

Any person, firm, or corporation 
having an interest in such application 
and desiring to offer views and com¬ 
ments thereon for consideration 


should submit them in writing, in trip¬ 
licate, to the CAU Washington. D.C. 
20230 by the close of business on 
August 25, 1978. 

The CAU or the AU designated by 
him will consider these views and com¬ 
ments and conduct a hearing with re¬ 
spect thereto pursuant to the provi¬ 
sions of section 605(c) of the Merchant 
Marine Act, 1936, as amended, and 
thereafter render an initial decision. 

(Catalog of Federal Domestic Assistance 
Program No. 11504 Operating-differential 
Subsidies (ODS).) 

By Order of the Maritime Subsidy 
Board. 

Dated: August 8, 1978. 

James S. Dawson, Jr., 
Secretary . 

[FR Doc. 78-22492 Filed 8-11-78; 8:45 am] 


The Economic Regulatory Adminis¬ 
tration has determined that it would 
be appropriate to extend the deadline 
for submission of written comments 
pertaining to the proposed prohibition 
orders until 4:30 p.m„ September 29, 
1978 and to reschedule the public 
hearing scheduled for August 17, 1978 
until September 26, 1978. The location 
and time for the public hearing 
remain the same as stated in Federal 
Register, Vol. 43. No. 147, Monday, 
July. 31, 1978. 

ADDRESS: Interested persons are in¬ 
vited to submit written comments con¬ 
sisting of data, views, and arguments 
with respect to these notices of inten¬ 
tion to issue prohibition orders to 
Public Hearing Management, Box UY, 
UX, UZ, or UW, Department of 
Energy. Room 3213, 2000 M Street 
NW., Washington, D.C. 20461. 

FOR FURTHER INFORMATION 
CONTACT: 

Luther S. Clemmer, Department of 
Energy, Region VIII, 1075 South 
Yukon, P.O. Box 26247, Belmar 
Branch, Lakewood, Colo. 80226, 303- 
234-2596. 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

INTENTION TO ISSUE PROHIBITION ORDERS 
TO CERTAIN POWERPLANTS 

Rescheduling of Hearing 

AGENCY: Economic Regulatory Ad¬ 
ministration. 

ACTION: Notice of rescheduling of 
hearing. 

SUMMARY: The Economic Regula¬ 
tory Administration hereby gives 
notice that the Public Service Co. of 
Colorado has requested an extension 
of time in which to submit written 
comments on notices of intention to 
issue prohibition orders. The notices 
were originally published in the Fed¬ 
eral Register, Vol. 43. No. 147, 
Monday. July 31. 1978. for the follow¬ 
ing powerplants: 


Issued in Washington, D.C., August 
8, 1978. 

Doris J. Dewton, 
Acting Assistant Administrator , 
Fuels Regulation, Economic 
Regulatory Administration, 
Department of Energy . 

[FR Doc. 78-22602 Filed 8-11-78; 8:45 am] 


[ 3128 - 01 ] 


Motor Gasoiino Production Conference 

AGENCY: Economic Regulatory Ad¬ 
ministration, Department of Energy. 

. ACTION: Notice of conference. 

SUMMARY: The Economic Regula¬ 
tory Administration (ERA) of the De¬ 
partment of Energy (DOE) will con¬ 
duct a conference on Thursday. 
August 17, at 9 a.m., to explore the ca¬ 
pability of the U.S. refining industry 
to meet forecast gasoline demand in 
1980. The conferees will consist of in¬ 
vited representatives of the DOE, the 
Environmental protection Agency 
(EPA), the Department of Justice 
(DOJ), the Federal Trade Commission 


Docket No. 

Owner 

Generating 

Powerplant No. 

Location 


station 



DCU-169 . 

. Public Service Co. of 

Cameo . 

1 

Palisade. Colo. 

DCU-170 

DCU-171 ... 

Colorado. 

. do.... .. 

.do _ 

2 

Do. 


Cherokee .. 

1 

Denver. Colo. 

DCU-172 

... do. . .. . 


2 

Do. 

DCU-173 

,,,,, .do... . . 

......do . 

3 

Do. 

DCU-174 .. . 

.do, . 

. do . 

4 

Do. 

DCU-175 .. 

nrn.nR 

.do .... 

Arapahoe ............ 

1 

Do. 

, do ... 

. do .. 

2 

Do. 

DCU-177 

....... M^.do . 

_ do - 

3 

Do. 

rvr'TT 17R 

. do ... 

.do _ 

4 

Do. 

L/Vy U1 lO ... 

DCU-179 .................. 


Valmont ... 

5 

Boulder. Colo. 
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(FTC) and the 17 largest domestic gas¬ 
oline producing companies. The public 
may attend to observe. Written com¬ 
ments on the meeting are invited. 

DATES: Conference date: August 17, 
1978, 9 a.m. Comments by August 25, 
1978. 4:30 p.m. 

ADDRESSES: Written comments to 
Public Hearing Management, Box VE, 
Economic Regulatory Administration, 
2000 M Street NW., Room 2313, Wash¬ 
ington, D.C. 20461. Conference loca¬ 
tion: Room 3000-A, Federal Building, 
12th and Pennsylvania Avenue NW., 
Washington, D.C. 20461. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald P. Emmer, Regulations and 
Emergency Planning, 2000 M Street 
NW., Room 2304, Washington, D.C. 
20461, 202-254-7200. 

Alan T. Lockard, Fuels Regulation, 
2000 M Street NW., Room 6222, 
Washington. D.C. 20461, 202-254- 
7422. 

Robert C. Gillette, Hearing Proce¬ 
dures, 2000 M Street NW., Room 
2214, Washington, D.C. 20461, 202- 
254-5201. 

Sandra Sherman, Office of General 
Counsel, 12 th and Pennsylvania 
Avenue NW., Room 5119, Washing¬ 
ton. D.C. 20461. 202-566-9380. 

SUPPLEMENTARY INFORMATION: 

I. Background; 

II. Subject of conference. 

III. Conduct of conference. 

IV. Written comments. 

I. Background 

In September 1977, the Federal 
Energy Administration issued “Find¬ 
ings and views concerning the exemp¬ 
tion of motor gasoline from manda¬ 
tory petroleum allocation and price 
regulations” (“Findings”), following a 
comment period and public hearing on 
preliminary findings which had been 
issued earlier. The Findings contained 
forecasts for 1978 and 1979 which re¬ 
vealed that motor gasoline supply and 
demand would likely be in balance in 
that period. 

Following review by the Federal 
Energy Regulatory Commission 
(FERC) of the Findings, we issued an 
environmental assessment of the pro¬ 
posed exemption (EA) on June 28, 
1978, accompanied by a “Supplement 
to the September 1977 Report” (“Sup¬ 
plement”) that had been prepared in 
May 1978. The Supplement provided 
more recent supply and demand his¬ 
torical data than the Findings and up¬ 
dated our best estimates of the 
supply/demand balance for 1979. It 
did not extend the forecast in the 
Findings to 1980, however, because we 
were not yet satisfied that our projec¬ 
tions for 1980 were valid. 


II. Subject of the Conference 

As indicated in our May 1978 Sup¬ 
plement, we expect that the combina¬ 
tion of domestic gasoline production 
and gasoline imports should be ade¬ 
quate to meet anticipated demand 
through 1979. With regard to 1980, 
the Energy Information Administra¬ 
tion (EIA) has prepared preliminary 
analyses for 1980 based upon alternate 
assumptions as to economic growth. 
These analyses assume that the EPA’s 
lead phasedown and MMT phase-out 
schedules will remain unchanged, and 
rely heavily upon an analysis of refin¬ 
ery downstream processes critical to 
the improvement of clear-pool octane 
which is essential to producing ade¬ 
quate volumes of gasoline under the 
EPA phasedown schedules. There are, 
however, several other factors which 
also bear upon the refining industry’s 
ability to meet forecast gasoline 
demand in 1980. In view of our uncer¬ 
tainties as to DOE analyses to date, 
and because of the usefulness of a sim¬ 
ilar conference held in July 1977 to ex¬ 
plore the 1979 supply-demand outlook, 
we have decided to call this conference 
to probe further the ability of the re¬ 
fining industry to meet projected 1980 
gasoline demand. To this end. the fol¬ 
lowing topics will be covered: 

1. Validation of data. Our capability 
to predict future annual and peak 
period refining gasoline output de¬ 
pends on the adequacy of our esti¬ 
mates of crude oil distillation, catalyt¬ 
ic cracking, hydrocracking, catalytic 
reforming, alkylation and isomeriza¬ 
tion capabilities. Our latest data on 
these is from the Oil and Gas Journal 
survey as of January 1. 1978, plus 
known planned additions. We suspect, 
however, that plans for 1980 by some 
companies may differ from these data. 
Therefore, we have asked each of the 
seventeen largest domestic gasoline 
producing companies to supply us. in 
advance of the meeting, with esti¬ 
mates of their planned capacities for 
1980 for the several processes critical 
to gasoline manufacturing. Recogniz¬ 
ing the competitve sensitivity of these 
data, the subject of 1980 capacity will 
be discussed only in the aggregate at 
the meeting. Our discussion will in¬ 
clude the probable range of error in 
these aggregate estimates. 

2. Future octane rating. Gasoline 
production capabilities may be influ¬ 
enced by future changes in octane 
rating, since refiners have the oppor¬ 
tunity to reduce octane in order to 
stretch high-octane blending stocks. 
We will explore as specifically as possi¬ 
ble the likelihood that the future 
octane rating of the several grades of 
gasoline may change and the effect of 
this on production. 

3. Effects of environmental controls. 
The limitation on gasoline production 
resulting from alternative government 


actions concerning the use of tetraeth¬ 
yl lead (TEL), methylcyclopentadienyl 
mnanganese tricarbonyl (MMT) and 
any other potential octane-enhancing 
compounds will be explored, as will be 
the effect of extension or revocation 
of current EPA waivers for lead con¬ 
tent. 

4. General Any factors bearing sig¬ 
nificantly on 1980 gasoline production 
not covered above will be discussed as 
initiated by participants or by the pre¬ 
siding official. 

HI. Conduct of Conference 

Generally, the conference will be 
conducted in accordance with 10 CFR 
205, Subpart M. The conference will 
be presided over by a senior official of 
DOE. Only invited government and in¬ 
dustry representatives may actively 
participate, but anyone may attend to 
observe. A transcript of the conference 
will be prepared, and the presiding of¬ 
ficial will announce any additional 
procedures necessary at the opening of 
the conference. 

We will prohibit any company-spe¬ 
cific discussion of production, market¬ 
ing or pricing, but specific discussion 
of aggregate data and information to 
be supplied by and to participants is 
requested. Any participant who be¬ 
lieves that the discussion poses an ani- 
trust risk may leave and ask that the 
record note that fact. Representatives 
of the Department of Justice and/or 
DOE's Office of General Counsel will 
be in attendance. 

IV. Written Comments 

Anyone may comment on the sub¬ 
ject of this conference in writing. 
Identify comments on the outside en¬ 
velope and on documents you submit 
with the description “Motor Gasoline 
Production Conference”, Box VE, at 
the address noted in the Addresses 
section of this notice. Submit 15 copies 
of your comments by August 25, 1978, 
4:30 p.m. All comments received will 
be available for public inspection in 
the ERA Reading Room, Room 2107, 
Federal Building. 12th and Pennsylva¬ 
nia Avenue NW., between the hours of 
8 a.m. and 4:30 p.m., Monday through 
Friday. 

Issued in Washington, D.C., August 
8. 1978. 

David J. Bardin. 
Administrator, Economic 
Regulatory Administration. 

IFR Doc. 78-22568 Filed 8-11-78; 8:45 am] 
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[ 6740 - 02 ] 

Federal Energy Regulatory Commission 
[Docket No. ER78-516] 

BOSTON EDISON CO. 

Proposed Rate Change 

August 4, 1978. 

Take notice that on July 28, 1978, 
Boston Edison Co. ("Edison”) ten¬ 
dered for filing a revision to its rate 
schedule for subtransmission service 
to New England Power Co. ("NEP") in 
NEP's Quincy-Weymouth sendee area. 
Edison states that the revision would 
increase the monthly charge for such 
service from $92,786 to $129,959. 
Edison requests that the rate increase 
be made effective September 1, 1978. 

Edison states that the tendered rate 
increase was served on NEP and the 
Massachusetts Department of Public 
Utilities. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with the Commission’s rules of prac¬ 
tice and procedure (18 CFR 1.8,1.10). 
All such petitions or protests should 
be filed on or before August 18, 1978. 
Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
make protestants parties to the pro¬ 
ceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22524 Filed 8-11-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-518] 

CONNECTICUT LIGHT AND POWER CO. 

Filing of Rate Schedule 

August 4. 1978. 

Take notice that on July 31, 1978, 
the Connecticut Light & Power Co. 
(CL&P) tendered for filing an ex¬ 
change agreement (the agreement) be¬ 
tween CL&P and The Hartford Elec¬ 
tric Light Co. (HELCO) (the NU com¬ 
panies): and Green Mountain Power 
Corp. (Green Mountain). CL&P indi¬ 
cates that the agreement, dated as of 
October 1, 1977, provides for the NU 
companies to exchange capacity in 
Middletown unit No. 4 and Montville 
unit No. 6. both mid-range fossil-fired 
steam units, for gas turbine capacity 
from the Green Mountain system. 

The CL&P states that the agree¬ 
ment provides that the parties will de¬ 


NOTICES 

termine prior to 12:01 a.m. of the first 
Monday of each week during the term 
of the agreement whether it is eco¬ 
nomically advantageous to the parties 
that an exchange, pursuant to the 
agreement, shall take place during 
that week. 

CL&P further states that Green 
Mountain will pay capacity charges to 
the NU companies in an amount equal 
to the capacity exchanged during the 
week times $0.00274 times the number 
of hours during each week subject to a 
pro rata deduction for any hour 
during which Green Mountain calls 
for receipts from or deliveries to the 
NU companies and the NU companies 
are unable to meet such demands. 
Green Mountain will purchase energy 
from such units at the incremental 
cost of providing such energy. The NU 
companies will pay incremental cost of 
providing any energy taken by the NU 
companies pursuant to the agreement. 

CL&P requests an effective date of 
October 3, 1977 for the agreement, 
and therefore requests waiver of the 
Commission’s notice requirements. 

HELCO and Green Mountain have 
filed certificates of concurrence in this 
docket. 

The agreement has been executed 
by the NU companies and by Green 
Mountain and copies have been mailed 
to each of them. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest for the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426 in accordance 
with §§1.8 and 1.10 of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
August 18. 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining appropriate action be taken, 
but will not serve to make them par¬ 
ties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22538 Filed 8-11-78; 8:45 am] 


16740 - 02 ] 


[Docket No. RI78-3] 

EARLSBORO OIL AND GAS CO., INC. 

(OPERATOR), ET AL. 

Amended Petition for Special Relief 

August 4, 1978. 

Take notice that on June 8, 1978, 
Earlsboro Oil and Gas Co.. Inc. (opera¬ 
tor). et el. (petitioner). P.O. Box 18882, 
Oklahoma City. Oklahoma 73118, filed 
in docket No. RI78-3 an amended peti¬ 


tion for special relief pursuant to sec¬ 
tion 2.76 of the Commission’s general 
policy and interpretations 18 CFR 
§ 2.76). On October 31. 1977, petitioner 
filed a petition for special relief in this 
docket pursuant to section 2.76 seek¬ 
ing authorization to collect a rate in¬ 
crease to a "just and reasonable” rate 
for sales of natural gas to panhandle 
Eastern Pipeline Co. from eight wells 
located in Woods County. Oklahoma. 
By its amended peition petitioner is 
deleting two of the eight wells from its 
petition, and now requests authoriza¬ 
tion to collect the following rates from 
the listed wells: 

James unit No. 1. 57.15 cents per Mcf. 

Hofen No. 1, 67.00 cents per Mcf. 
Camp-Bixler No. 1. 89.92 cents per Mcf. 
Rawson-Olson No. 1. 74.64 cents per Mcf. 
Curtis-Stark No. 1. 69.96 cents per Mcf. 
O’Neil No. 1. 152.02 cents per Mcf. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 29, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22525 Filed 8-11-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-445] 

EL PASO NATURAL GAS CO. 

Initial Rato Schedule Filing 

August 4, 1978. 

Take notice that on July 24, 1978, El 
Paso Natural Gas Co. (El Paso), filed, 
pursuant to part 154 of the Commis¬ 
sion’s regulations under the Natural 
Gas Act, original sheet Nos. 1144 
through 1154 of its FERC Gas Tariff, 
Third Revised Volume No. 2. 

El Paso states that the tendered 
tariff sheets will establish initial spe- 
cila rate schedule X-45 which rate 
schedule is comprised of the Gas Ex¬ 
change Agreement (exchange agree¬ 
ment) dated July 19. 1978, between El 
Paso and Transcontinental Gas Pipe 
Line Corp. (Transco). El Paso states 
that the subject exchange agreement 
provides for the transportation and 
delivery, on an exchange basis, be- 
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tween the parties of certain volumes 
of gas produced from properties locat¬ 
ed in offshore areas of the Gulf of 
Mexico and in Eddy County, New 
Mexico, and Roberts County, Tex. 

Concurrent with the instant tender, 
El Paso filed, pursuant to Section 7(c) 
of the Natural Gas Act, an application 
for a certificate of public convenience 
and necessity and request for a tempo¬ 
rary certificate seeking authorization 
to transport and deliver natural gas on 
an exchange basis, between the par¬ 
ties. and to grant blanket authoriza¬ 
tion to enable future additional ex¬ 
change points as new sources of sup¬ 
plies become available to each party. 

El Paso has requested, pursuant to 
section 154.51 of the Commission's reg¬ 
ulations. that waiver be granted of the 
notice and certificate requirements of 
section 154.22 of said regulations. 
Such waiver will enable the tendered 
tariff sheets to be accepted for filing 
and permitted to become effective on a 
date coincident with the date El Paso 
and Transco receive requisite certifi¬ 
cate authority covering the transpor¬ 
tation and delivery on an exchange 
basis of natural gas pursuant to the 
Gas Exchange Agreement dated July 
19,1978, between the parties. 

Any person desiring to be heard or 
to make any protest with reference to 
said tariff filing should, on or before 
August 29, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C., 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make any protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22526 Filed 8-11-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. EL78-91 

JACKSON PURCHASE ELECTRIC COOPERATIVE 
CORP., ET AL 

Order Dismissing Complaint 

August 4, 1978. 

On February 23. 1978, pursuant to 
§ 1.6 et seq. of the Commission’s rules 
of practice and procedure, Jackson 


Purchase Electric Cooperative Corp. 
(Jackson Purchase) and Big Rivers 
Electric Corp. (Big Rivers) filed a com¬ 
plaint directed against Kentucky Utili¬ 
ties Co. (KU). The complainants allege 
that certain actions of KU, as herein¬ 
after described, constitute discrimina¬ 
tory conduct in violation of the Com¬ 
mission’s rules and regulations and the 
rate schedule under which KU is serv¬ 
ing Jackson Purchase. The complain¬ 
ants request such relief as the Com¬ 
mission deems appropriate. 

Public notice of the complaint was 
issued on March 8, 1978, with all pro¬ 
tests or petitions to intervene due on 
or before April 7. 1978. No such peti¬ 
tions or protest were received. 

By letter dated March 8, 1978, a 
copy of the complaint was forwarded 
to KU, with an answer required to be 
filed within thirty days pursuant to 
§ 1.9 of the Commission’s rules of prac¬ 
tice and procedure. On March 30, 1978, 
KU filed its answer to the complaint. 
Subsequently, the complainants sub¬ 
mitted a response to KU’s answer on 
April 10. 1978, and on April 25. 1978, 
KU filed a supplemental answer. 

Jackson Purchase, a distribution co¬ 
operative with no generating facilities, 
purchases all of its electric energy re¬ 
quirements for delivery to members lo¬ 
cated in six counties in the State of 
Kentucky. Big Rivers is a generation 
and transmission cooperative estab¬ 
lished under the laws of Kentucky, 
which supplies the power require¬ 
ments of three distribution coopera¬ 
tives in Kentucky other than Jackson 
Purchase. At the present time. Big 
Rivers and Jackson Purchase have no 
interconnected facilities. KU is an in¬ 
vestor-owned utility providing power 
at wholesale and at retail in approxi¬ 
mately two-thirds of the counties in 
Kentucky. 

KU had been supplying all of Jack- 
son Purchase’s power requirements in 
accordance with a fixed-rate contract 
dated December 1. 1967. 1 This contract 
provided for an initial term of ten 
years after which time either party 
could cancel the contract upon three 
years notice. By letter dated January 
9. 1975, KU notified Jackson Purchase 
of its intent to terminate the contract 
as of January 15, 1978. However, KU 
has continued to supply Jackson Pur¬ 
chase since January 15, at the rates in¬ 
corporated in the expired contract. 2 


‘This contract was filed with the Federal 

Power Commission and was designated KU 
rate schedule FPC No. 82. 

3 On December 14, 1977, KU filed with the 
Commission nineteen unexecuted supersed¬ 
ing service agreements containing revised 
rates applicable to the various delivery 
points at which KU serves Jackson Pur¬ 
chase. The tendered agreements, designated 
by KU as rate schedule WPS-73, were as¬ 
signed docket Nos. ER78-110 through 
ER78-128. By order issued January 13. 1978, 
the Commission, inter alia, rejected KU’s 


In their joint complaint. Jackson 
Purchase and Big Rivers state that in 
conjunction with the execution of a 
membership agreement dated October 
14, 1977, Jackson Purchase assigned to 
Big Rivers the contract with KU 
which expired on January 15, 1978. 3 
According to the complainants, the 
membership arrangement constitutes 
a valid contract which has been ap¬ 
proved by the Administrator of the 
Rural Electrification Administration 
and which provides in part that Big 
Rivers will pay for power and energy 
supplied to Jackson Purchase for dis¬ 
tribution. The complainants aver that 
at the time of the purported assign¬ 
ment of the KU—Jackson Purchase 
contract, the contract contained no 
prohibition against assignment and 
did not specify any particular method 
of payment. 

The controversy between the parties 
concerns the mode of payment of cer¬ 
tain bills rendered by KU in January, 
1978. Following the submittal of three 
billing invoices to Jackson Purchase in 
the amounts totaling $505,191.42 for 
electric service during the prior billing 
period. Big Rivers forwarded three 
checks dated January 20, 1978, to KU 
in the respective amounts of the bills. 
By letter dated February 8. 1978. KU 
returned Big Rivers' checks to Jackson 
Purchase, indicating that: 

KU will not accept checks of Big Rivers or 
any entity other than Jackson Purchase in 
payment of Jackson Purchase’s obligations 
to KU for such service. 

KU’s letter further stated that KU 
would accept one or more checks of 
Jackson Purchase in payment of the 
subject bills, but that if such payment 
was not forthcoming by February 15, 
1978, KU would assess interest on the 
outstanding amounts at the rate of 9 
percent per annum from the January 
12, 1978 due date of the bills. 

KU’s refusal to accept the checks 
tendered by Big Rivers and its assert¬ 
ed intent to Insist upon interest after 
February 15, 1978, form the basis for 


filing because KU had not provided neces¬ 
sary cost of service support to substantiate 
the rates as applied to Jackson Purchase. In 
rejecting the filing, the Commission ex¬ 
pressly declined to reach challenges by 
Jackson Purchase and Big Rivers to a pro¬ 
posed nonassignability provision Included in 
the WPS-73 rate schedule. 

‘KU’s answer disputes the complainants' 
characterization of the assignment agree¬ 
ment, noting that the instrument did not 
purport to assign “the contract” but, in¬ 
stead. stated that Jackson Purchase was as¬ 
signing to Big Rivers "all of Jackson Pur¬ 
chase's right to purchase electric power 
under the Contract’”. Consequently, KU 
questions whether any change In the under¬ 
lying relationship between Jackson Pur¬ 
chase and KU was actually effectuated by 
the instrument. The complainants respond 
by asserting that no particular form or lan¬ 
guage is necessary to constitute an assign¬ 
ment. 
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the complaint filed in this docket. The 
complainants maintain that such ac¬ 
tions by KU “border on harassment 
and intimidation”, inconsistent with 
the rate schedule under which KU is 
serving Jackson Purchase, are con¬ 
trary to the Commission's rules and 
regulations, and are adverse to the 
public interest. However, the com¬ 
plainants invoke no provision of the 
Federal Power Act and no specific rule 
or regulation in support of their con¬ 
tentions. The complainants’ April 10 
response to KU's answer contains no 
additional factual allegations, but, in¬ 
stead, merely embellishes upon the 
complainants* legal arguments, citing 
various provisions of the Kentucky 
Uniform Commercial Code as further 
support for their position. 4 * 

In its answer, KU questions the jus¬ 
tifiability of the issue presented by 
the complainants, but states that it 
does not object to a resolution of the 
matter by the Commission. KU strenu¬ 
ously denies having had any obligation 
to accept checks of a third party in 
payment of Jackson Purchase’s bills. 
Moreover, KU disputes the allegation 
that it sought to collect interest on 
the outstanding obligation, noting 
that KU had advised Jackson Pur¬ 
chase that no interest would be insist¬ 
ed upon unless Jackson Purchase per¬ 
sisted in its refusal to tender payment 
in an acceptable fashion after Febru¬ 
ary 15, 1978. 

Asserting that its contract with. 
Jackson Purchase was not assignable 
by its terms or by its nature, KU char¬ 
acterizes the purported assignment to 
Big Rivers as a “sham motion*’. Initial¬ 
ly. KU notes that the instrument was 
executed by the complainants only 3 
months prior to the termination date 
of the Jackson Purchase—KU contract 
and that the contract has not been ef¬ 
fective since January 15, 1978. Thus, 
KU reasons that the attempted assign¬ 
ment was, in effect, a meaningless ges¬ 
ture. In addition, KU emphasizes the 
identity of circumstances as to each of 
the parties before and after the com¬ 
plainants executed the assignment 
agreement. For example, KU argues 
that its utility obligation continued to 
extend only to Jackson Purchase and 
that the complainants never intended 
that Big Rivers, rather than Jackson 
Purchase, would receive power from 
KU. Conversely, KU maintains that 
Jackson Purchase retained the duty to 
pay for any such delivery of power by 
KU. although the assignment agree¬ 


4 An additional legal argument presented 

in the complainants’ response concerns the 

9-percent level of interest to which KU’s 

letter referred. According to the complain¬ 
ants. Kentucky law establishes 6 percent 
per annum as the legal interest rate for the 

type of transaction involved in this proceed¬ 
ing. As a result, the complainants aver that 

9 percent would constitute a usurious Inter¬ 
est rate. 


NOTICES 

ment essentially provided that pay¬ 
ment would be transmitted through 
Big Rivers acting in an intermediary 
capacity. As to Big Rivers, KU con¬ 
tends that the assignment agreement 
expressly shielded Big Rivers from as¬ 
suming any substantive obligation as 
an "assignee” of the contract. In this 
respect, KU states that: 

CPlursuant to the complainants’ own in¬ 
strument. Big Rivers’ only “obligations” 
were (1) to “provide” to Jackson Purchase 
only whatever power KU in fact provided to 
Jackson Purchase and (2) to pay to KU for 
its power only whatever funds Jackson Pur¬ 
chase provided for the purpose. 

KU’s answer concludes that KU 
alone is the power supplier to Jackson 
Purchase and that the "paper transac¬ 
tions” between Jackson Purchase and 
Big Rivers did not alter this relation¬ 
ship. 

In its supplemental answer of April 
25, KU disputes several legal conclu¬ 
sions propounded by the complainants 
in their April 10 response. Additional¬ 
ly. KU asserts that circumstances have 
mooted any issue concerning payment 
of the three bills submitted to Jackson 
Purchase in January. 1978. In support 
of this argument, KU states that fol¬ 
lowing its rejection of the checks 
drawn by Big Rivers and prior to the 
filing of the complaint in this docket, 
Jackson Purchase paid the bills in 
question by forwarding cashier’s 
checks, which KU accepted. KU fur¬ 
ther contends that the situation which 
caused the Initial controversy between 
the parties can never again occur since 
the purported assignment could not. 
in any event, affect the relationship 
between the parties following the Jan¬ 
uary 15, 1978 termination of the KU— 
Jackson Purchase contract which was 
the subject of the assignment agree¬ 
ment. 

In short, KU would have this Com¬ 
mission direct Jackson Purchase to 
tender a particular form of payment 
so long as KU continues to supply 
power to Jackson Purchase, w r hile the 
complainants would apparently have 
us compel KU to acknowiedge the as¬ 
signment and accept future payment 
in the form of checks drawn by Big 
Rivers. As framed by the pleadings, 
the issue is not one which is properly 
cognizable by the Commission at this 
time. The contract between KU and 
Jackson Purchase having expired, the 
rights of the parties are no longer con¬ 
trolled by that document but are, in¬ 
stead, governed by the terms and con¬ 
ditions of the rate schedule which in¬ 
corporated the expired contract. 6 * * 9 
pending the effective date of a revised 
rate schedule submitted by KU in 
Docket No. ER 78-417 and accepted 
for filing by a companion order issued 
in that docket. 6 The dispute herein 


ft KU rate schedule FPC No. 82. 

‘The order issued in docket Nos. ER78- 
417 and EL78-22, accepts KU’s submittals 


does not involve the situation in which 
a public utility has threatened to ter¬ 
minate service or has allegedly as¬ 
sessed excessive charges in connection 
with services rendered; nor are we con¬ 
fronted with the situation in which a 
utility has been unable to collect pay¬ 
ment in accordance with the pertinent 
rate schedule on file with the Commis¬ 
sion. Our review of the present plead¬ 
ings indicates that KU has received 
final payment for its services to Jack- 
son Purchase during the term of the 
expired contract. Moreover, following 
termination of the subject contract, it 
appears that KU has continued to pro¬ 
vide service, issue bills, and collect ap¬ 
propriate payment in compliance with 
its filed rate schedule. 

Accordingly, we are persuaded that 
further investigation of the matters 
addressed in the complaint is not now 
warranted and we will therfore dismiss 
the complaint. However, as a final ob¬ 
servation, we note that the general 
issue of assignability has been raised 
by complainants in response to KU’s 
rate filing in docket No. ER78-417. 
Jackson Purchase and Big Rivers, in 
protesting that filing, have contested, 
inter alia, certain nonassignability 
provisions proposed by KU. Thus, 
questions concerning the propriety of 
such attempts by KU to prohibit 
future assignments, by means of lan¬ 
guage contained in its revised rate 
schedule, are subject to potential liti¬ 
gation in docket No. ER78-417, not¬ 
withstanding our dismissal of the pres¬ 
ent complaint. 

The Commission finds: Good cause 
exists to dismiss the complaint filed by 
Jackson Purchase and Big Rivers in 
this docket on February 23, 1978. 

The Commission orders: (A) The 
complaint filed in this docket by Jack- 
son Purchase and Big Rivers on Febru¬ 
ary 23. 1978, is hereby dismissed. 

(B) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22527 Filed 8-11-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. ES78-491 

KANSAS POWER & LIGHT CO. 
Application 

August 4, 1978. 

Take notice that on July 28, 1978, 
the Kansas Power & Light Co. (appli- 


for filing, suspends them for one month to 
become effective on September 6. 1978. sub¬ 
ject to refund, and establishes hearing pro¬ 
cedures. Both Jackson Purchase and Big 
Rivers have been granted intervenor status 
in those proceedings. 
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cant) filed a first supplemental appli¬ 
cation seeking authority pursuant to 
section 204 of the Federal Power Act 
to issue up to $60 million in the aggre¬ 
gate principal amount of short-term, 
unsecured promissory notes in the 
form of commercial paper, and autho¬ 
rizing Applicant to issue said notes 
from and after September 1. 1978. 
until and on September 30. 1979. with 
a final maturity date for any of said 
promissory notes of not later than 
September 30, 1980. By prior order 
issued September 7, 1977, Applicant 
was authorized under the Federal 
Power Act to issue prior to August 31, 
1978, up to $50 million short-term, un¬ 
secured promissory notes to be out¬ 
standing at any one time, with a final 
maturity date for any of said notes of 
not later than August 31. 1979. 

Applicant is incorporated under the 
laws of the State of Kansas with its 
principal business office at Topeka, 
Kans. 

The interest rate applicable to the 
commercial paper promissory notes 
will be. in the case of notes issued to 
commercial paper dealers, the market 
rate (or discount rate) at the date of 
issuance for commercial paper of com¬ 
parable quality and of the particular 
maturity sold to commercial paper 
dealers, and in the case of commercial 
paper placed directly with regular pur¬ 
chasers of such commercial paper for 
their own accounts, the market rate 
(or discount rate) at the date of issu¬ 
ance for commercial paper of compa¬ 
rable quality and of the particular ma¬ 
turity placed directly by the issuer 
thereof. Applicant contemplates the 
issuance of promissory notes and "rol¬ 
lover” of commercial paper promissory 
notes, without further application to 
this Commission, at any time and from 
time to time until September 30, 1979, 
each of such notes to have a maturity 
date of not later than September 30, 
1980. 

The proceeds will be used to finance 
in part Applicant’s construction pro¬ 
gram to September 30, 1979. The au¬ 
thorization to issue up to $60 million 
and the authorization of Applicant to 
issue said notes not later than Septem¬ 
ber 30, 1979. with final maturities of 
said notes not later than September 
30, 1980, will allow* Applicant more 
freedom in selecting the appropriate 
times under market conditions to fund 
its short-term debt. 

Any person desiring to be heard or 
to make any protest with reference to 
the application, should, on or before 
August 18, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, petitions or 
protests in accordance with the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8 or 1.10). The applica¬ 


tion is on file with the Commission 
and is available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-22539 Filed 8-11-78: 8:45 am] 


[ 6740 - 02 ] 

[Docket Nos. ER78-417 and EL78-22] 

KENTUCKY UTILITIES CO. 

Order Accepting for Filing and Suspending 
Proposed Rate Increase, Denying Motions, 
Granting Interventions, Providing for Hear¬ 
ing, Establishing Procedures, and Denying 
Section 202(b) Application 

August 4. 1978. 

On July 6, 1978, Kentucky Utilities 
Co. (KU). in docket No. ER78-417, ten¬ 
dered for filing a proposed increase of 
approximately $7,629,400. This in¬ 
crease is applicable to the following 
wholesale for resale customers: Old 
Dominion Power Co. (Old Dominion), 
a wholly owned subsidiary of KU; 
Jackson Purchase Electric Cooperative 
Corp. (Jackson Purchase); Berea Col¬ 
lege (Berea); city of Nicholasville (No. 
3 substation), Ky. (Nicholasville); and 
city of Paris, Ky. (Paris). 1 The pro¬ 
posed effective date for the tendered 
rates is July 1, 1978, and the estimated 
amount of increase is based upon the 
12-month period ending December 31, 
1978.* 

Notice of KU’s filing w r as issued on 
June 7, 1978. Protests and petitions to 
intervene in this docket were due on 
June 19. 1978. 

KU designates the new rate schedule 
for its service to Old Dominion. Jack- 
son Purchase (at 19 delivery points). 
Berea, and Nicholasville as rate sched¬ 
ule WPS-78. For Paris, KU submits 
supplemental sheets as amendments 


'See attachment for raLe schedule desig¬ 

nations. 

5 On Jan. 13. 1978. in docket Nos. ER78- 

110 through ER78-128, the Commission re¬ 
jected KU’s proposal to put Jackson Pur¬ 
chase on KU’s general wholesale rate at the 
expiration of Jackson Purchase’s fixed rate 
contract. Subsequently, KU tendered this 
proposed rate increase (June 1, 1978). We 
responded with a deficiency letter, dated 
June 29. 1978. and in reply, KU cured the 
deficiencies in its filing on July 6. 1978. 

Municipals filed, on July 18, 1978, a motion 
to reject KU’s filing of July 6. 1978. KU 
filed an opposition to this motion on July 

27. 1978. On July 12. 1978. KU filed a peti¬ 
tion for rehearing of our deficiency letter, 
in which KU opposed our application of Sec. 
35.13(b)(4)(iii) of our regulations. This ap¬ 
plication was opposed by Jackson Purchase 
and Big Rivers in their motion filed July 21, 

1978. and in supporting comments filed July 

24. 1978. KU's application is ill founded 
since KU’s filing of June 1, 1978, did not 
provide a full explanation of the bases for 
the estimated figures contained in its period 

II forecast data, upon which KU calculates 
Its underlying cost of sendee for the re¬ 
quested increase. 


to its current contract. The contract 
for service to Jackson Purchase w r as 
terminated effective January 15. 1978. 
but KU continues to serve Jackson 
Purchase under the last rate filed with 
us, designated as rate schedule FPC 
No. 82. In its transmittal letter of June 
1. 1978. KU states that it provides sim¬ 
ilar service to nine other municipals * 
pursuant to fixed rate contracts and 
that KU has notified these customers 
that upon the expiration of their con¬ 
tracts, it will attempt to replace the 
existing rate schedules with the WPS- 
78 rate schedule or with a further su¬ 
perseding schedule. In addition, KU 
states that its contracts for service 
with Old Dominion, Berea, and Nicho¬ 
lasville expressly authorize it to make 
rate filings unilaterally, and that its 
contract with Paris permits changes in 
charges for service upon proper filing 
by KU. * 4 5 * * * * * II * Hence, KU submits in its 
filing superseding contracts specifying 
rate WPS-78 for service to Old Domin¬ 
ion (executed), Jackson Purchase (un¬ 
executed), Berea (unexecuted), and Ni¬ 
cholasville (unexecuted). None of 
these customers alleges in its plead¬ 
ings filed in this docket that KU is 
barred by the principles contained in 
the Mobile-Sierra line of cases * from 
making unilateral filings, as in this 
docket, under section 205 of the Feder¬ 
al Power Act. 

Jackson Purchase, a rural electric 
cooperative providing distribution 
service, and Big Rivers Electric Corp. 
(Big Rivers), the generation and trans¬ 
mission cooperative with which Jack- 
son Purchase has executed a member¬ 
ship and power supply agreement (dis¬ 
cussed infra), on June 14, 1978, jointly 
filed a protest, petition to Intervene, 
motion to reject filing, and an alterna¬ 
tive request to suspend the KU filing 
for 5 months. These petitions allege 
that KU’s proposed rate increase is ex¬ 
cessive, and request a 5-month suspen¬ 
sion period to enable Jackson Pur¬ 
chase to obtain permission from the 
Kentucky Public Service Commission 
to pass through the KU increase to 
Jackson Purchase’s retail customers 
upon the effectiveness of the changed 
KU rate. These petitioners object to 
provisions of the WPS-78 rate sched¬ 
ule including, inter alia, contract term, 
renewal procedures, and nonassignabi¬ 
lity. Objections also are raised to the 


’Cities of Barbourville, Bardstown. Bard- 
well. Benham. Corbin. Falmouth. Madison- 
vllle. and Providence. Ky.: and the Electric 
& Water Plant Board of Frankfort. Ky. 

4 The Federal Power Commission deter¬ 
mined in its order of June 14. 1973, In 
docket No. E-8172, that KU’s interchange 
agreement with Paris is not a fixed rate and 
permits unilateral rate change filings by 
KU. 

* United Gas Pipeline Co. v. Mobile Gas 
Sendee Corp., 350 U.S. 332 (1956). FPC v. 
Sierra Pacific Power Co., 350 U.S. 348 
(1956). 
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cost of service support and rate design 
aspects of KU’s filing. 

KU, on June 22, 1978. filed an oppo¬ 
sition to the petition for intervention 
of Big Rivers. KU argues that the 
membership and power supply agree¬ 
ment of October 14, 1977, between Big 
Rivers and Jackson Purchase, whereby 
Jackson Purchase undertakes to assign 
its contract rights with KU to Big 
Rivers and whereby Big Rivers under¬ 
takes to find an alternate source of 
supply for Jackson Purchase, does not 
create in Big Rivers sufficient interest 
in the outcome of this proceeding to 
justify our granting the petition of Big 
Rivers for intervention in this docket. 
We find the executed membership and 
power supply agreement creates a suf¬ 
ficient interest in Big Rivers for it to 
participate as an intervenor in the 
hearing proceeding. * * * 6 

Paris, in its petition to intervene, 
protest, and suspend rates, filed June 
16. 1978, states that it is a partial re¬ 
quirements customer of KU through 
its interchange agreement with KU. 
Paris, in general terms, alleges that 
KU’s proposed service agreement is 
anticompetitive. Paris further alleges 
that the requested rate increase is ex¬ 
cessive and requests a 5-month suspen¬ 
sion. 

Kentucky Municipals (Municipals), 7 
on July 18, 1978. filed a protest, 
motion to reject, and petition to inter¬ 
vene. Municipals object to aspects of 
KU’s proposed service agreement as 
aniticompetitive, including, inter alia, 
full requirements, contract term, and 
grace period between term provisions. 
Municipals disagree, as well, with var¬ 
ious cost of service calculations of KU. 

Berea, on June 20. 1978, filed a pro¬ 
test and petition to intevene and re¬ 
quest for 5-month suspension. Berea 
alleges that KU’s proposed rates as ap¬ 
plied to Berea are discriminatory vis-a- 
vis other municipal customers of KU. 
Berea also disagrees with various cost 
of service calculations in KU’s filing. 
Although Berea’s pleading was un¬ 
timely, its participation as an inter¬ 
venor may be in the public interest. 8 

KU, on June 27. 1978, submitted a 
response to protests, petitions to inter¬ 
vene, motions to reject and for 5- 
month suspension of Municipals, 
Berea, Jackson Purchase, Big Rivers, 
and Paris. In opposition to a 5-month 
suspension, KU argues that assuming 
arguendo, that all of the petitioners' 
objections to its underlying cost of 
service data are sound, these objec¬ 
tions represent only approximately 10 


* For a more extended discussion of the re¬ 

lationship among Jackson Purchase, Big 

Rivers and KU. see our concurrent order 

Issued in docket No. EL78-9. 

7 Members are listed in footnote 2. above. 

•Berea's motion for this filing to be treat¬ 

ed as timely, dated June 20. 1978, was 

denied by notice of the Secretary, issued 
June 27. 1978. 


percent of its proposed increase. KU 
reasons that petitioners implicitly con¬ 
cede that the vast bulk of the pro¬ 
posed increase is justified. KU con¬ 
cludes that petitioners have made an 
inadequate showing against a short 
suspension period. KU also argues 
that the ability of Jackson Purchase 
to obtain local perfnission to pass 
through the proposed KU increase to 
Jackson Purchase’s retail customers is 
irrelevant to the determination of a 
proper suspension period for the KU 
filing. 

Motions of Municpals, Berea. Jack- 
son Purchase, and Big Rivers to reject 
KU’s filing shall be denied, as shall be 
KU’s motion for rehearing, as we find 
that this filing substantially complies 
with our regulations. Municipal Light 
Boards v. FPC, 350 F. 2d 1341 (D.C. 
Cir. 1971). The other matters raised in 
the various petitions properly are the 
subject of a full evidentiary hearing. 
w f hich we shall herein order to be con¬ 
vened. 

Our review indicates that the rates 
filed by KU have not been shown to be 
just and reasonable and may be 
unjust, unreasonable, unduly discrimi¬ 
natory, or otherwise unlawful. There¬ 
fore the Commission will accept for 
filing the submittal in docket No. 
ER78-417 and suspend the proposed 
rates for 1 month, after which they 
shall become effective on September 6, 
1978, subject to refund. 

Participation by all petitioners in 
this proceeding may be in the public 
interest and we will therefore grant 
them intervention status. 

Our present determination to accept 
the proposed WPS-78 rate schedule 
for filing effectively disposes of the 
matters presented in docket No. EL78- 
22. That docket involves an applica¬ 
tion filed on May 12. 1978, by Jackson 
Purchase and Big Rivers for an order 
directing KU. pursuant to section 
202(b) of the Federal Power Act. to 
permit a physical interconnection with 
a KU transmission line for purposes of 
supplying a new delivery point (Reid- 
land Substation). 9 We note that, under 
section 202(b), this Commission is em¬ 
powered to compel a public utility to 
establish a physical connection with 
the facilities of another electric 
system only after the opportunity for 
a hearing. Despite any attempt to ex- 


•This delivery point constitutes the 20th 
point at which KU would provide Jackson 
Purchase’s power requirements. According 
to the applicants, the proposed interconnec¬ 
tion would accommodate load redistribution 
and normal load growth, thereby enabling 
the applicants to avoid potential overload¬ 
ing and a purportedly imminent brownout 
during summer peak months. Jackson Pur¬ 
chase and Big Rivers allege that KU would 
incur no expenses in connection with the 
proposed tap and that such interconnection 
is representative of the ordinary course of 
business practice which KU has not previ¬ 
ously questioned. 


pedite such proceedings, a full eviden¬ 
tiary hearing would necessarily occa¬ 
sion some delay in effectuating a tap 
for which the applicants allege an im¬ 
minent need. However, in an answer to 
the application filed in docket No. 
EL78-22. 10 KU has indicated its will¬ 
ingness to accede to the proposed in¬ 
terconnection upon condition that the 
rates, terms, and conditions for service 
at the Reidland Substation be gov¬ 
erned by rate schedule’ WPS-78. M In 
view of the company’s manifestation 
of assent to the interconnection under 
the terms of the rate schedule which 
is herein accepted for filing and which 
will become effective, subject to 
refund, prior to the date upon which 
section 202(b) proceedings could rea¬ 
sonably be completed, it appears that 
initiation of an independent section 
202(b) hearing would serve no useful 
purpose and might unnecessarily post¬ 
pone energization of the interconnec¬ 
tion. 

Accordingly, in conformity with 
KU’s representations, we will direct 
the company to supplement its WPS- 
78 rate filing with an appropriate serv¬ 
ice agreement applicable to the Reid¬ 
land Substation delivery point. We will 
further require that the service agree¬ 
ment be submitted for filing prior to 
September 6, 1978, and, upon accept¬ 
ance of such submittal for filing, we 
will grant an effective date for the 
service agreement coincident with the 
effective date established for the filing 
tendered in docket No. ER78-417. 
From and after the designated effec¬ 
tive date, KU shall be prepared to en¬ 
ergize the Reidland Substation inter¬ 
connection and may properly apply 
rate schedule WPS-78 to service pro¬ 
vided at that delivery point, subject to 
refund. Jackson Purchase and Big 
Rivers, as parties to the proceedings 
herein instituted in docket No. ER78- 
417, will be afforded the opportunity 
in that hearing to litigate disputed 
provisions of the proposed rate sched¬ 
ule insofar as those provisions apply to 


,0 Public notice of the application was 
issued on May 30. 1978, with protests or pe¬ 
titions to Intervene due on or before June 
13, 1978. On June 9. 1978. KU filed its 
answer to the interconnection application, 
but no other submittals were received. Es¬ 
sentially, KU’s position is that, absent a 
contract prescribing the terms and condi¬ 
tions of service and absent a rate providing 
adequate compensation for such service. KU 
has no obligation to establish the new inter¬ 
connection. KU denies having knowledge as 
to whether the proposed tap is necessary in 
order to avoid a summer overload, and fur¬ 
ther disputes the applicants' contention 
that the company's actions have been arbi 
trary and in violation of the Commission s 
regulations. 

11 KU also states its agreement to provid¬ 
ing service under the WPS-78 rate schedule 
subject to a full refund obligation from the 
date on which service is Initiated at the new 
delivery point. 
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any service point encompassed by the 
rate schedule, including the Reidland 
Substation. ,a 

We believe that, under the circum¬ 
stances. the approach described above 
will effectuate the interconnection at 
the earliest possible date, while fully 
accommodating the public interest 
and the respective interests of the par¬ 
ties. Consequently, we will dismiss the 
application for interconnection filed 
under section 202(b), without preju¬ 
dice to the rights of Jackson Purchase 
and Big Rivers to renew their request 
should subsequent circumstances so 
warrant. 

The Commission orders: (A) Pursu¬ 
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec¬ 
tions 205, 206, 301, 308, and 309 there¬ 
of, and pursuant to the Commission's 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a 
public hearing shall be held concern¬ 
ing the justness and reasonableness of 
the rate increase porposed by Ken¬ 
tucky Utilities Co. in this proceeding. 

(B) Pending such hearing and deci¬ 
sion thereon, the proposed increased 
rates and charges filed by Kentucky 
Utilities Co. on July 6, 1978, are 
hereby accepted for filing, suspended 
and the use thereof deferred until 
September 6, 1978, when they shall 
become effective, subject to refund. 

(C) All motions that the filing of 
Kentucky Utilities Co. be rejected are 
hereby denied. 

(D) The motion of Kentucky Utili¬ 
ties Co. for rehearing is hereby denied. 

(E) The staff shall prepare and sente 
top sheets on all parties on or before 
November 1,1978. 

(F) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose (see. Delegation of Authority. 
18 CFR 3.5(d)), shall preside at a pre- 
hearing conference in this proceeding 
to be held within fifteen (15) days of 
the service of staff's top sheets, in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE.. Washington, D.C. 
20426. Said judge is authorized to es- 


,J In their application for interconnection, 
Jackson Purchase and Big Rivers do not 
allege an “emergency” of such character as 
to render the provisions of sec. 202(c) of the 
Federal Power Act applicable. However, we 
note that if such an “emergency” situation 
should arise prior to the date upon which 
the interconnection would otherwise be en¬ 
ergized, our conclusions in this proceding 
would not preclude the parties from pursu¬ 
ing any remedies available to them under 
sec. 202(c) before the Economic Regulatory 
Administration of the Department of 
Energy. 


tablish procedural dates and to rule 
upon all motions (except petitions to 
intervene, motions to consolidate and 
sever, and motions to dismiss) as pro¬ 
vided for in the Commission's rules of 
practice and procedure. 

(G) The Petitioners (Jackson Pur¬ 
chase Electric Cooperative Corp., 
Berea College, city of Nicholasville, 
city of Paris, Kentucky municipals, 
and Big Rivers Electric Corp.) are 
hereby permitted to intervene in this 
proceeding subject to the rules and 
regulations of the Commission: Pro¬ 
vided, however , That participation by 
such intervenors shall be limited to 
matters set forth in their petitions to 
intervene: And provided further , That 
the admission of such intervenors 
shall not be construed as recognition 
by the Commission that they might be 
aggrieved because of any order or 
orders of the Commission entered in 
this proceeding. 

(H) The application of Jackson Pur¬ 
chase and Big Rivers for an order di¬ 
recting the establishment of an addi¬ 
tional physical connection of facilities, 
filed on May 12, 1978, in docket No. 
EL78-22, is hereby denied without 
prejudice. 

(I) On or before September 6, 1978, 
KU is hereby directed to supplement 
its WPS-78 rate filing by submitting to 
the Commission an appropriate service 
agreement applicable to the proposed 
Reidland Substation delivery point. 

(J) Upon the effective date designat¬ 
ed by the Commission for the service 
agreement required to be filed by 
paragraph (I) above, KU shall stand 
ready, in accordance with its represen¬ 
tations in answer to the application 
filed in docket No. EL78-22, to initiate 
service to the Reidland Substation de¬ 
livery point at its them-effective rates, 
terms, and conditions, subject to 
refund. 

(K) Nothing contained herein shall 
be construed as limiting the rights of 
the parties to this proceeding regard¬ 
ing the convening of conferences or 
offers of settlement pursuant to sec¬ 
tion 1.18 of the Commission's rules of 
practice and procedure. 

(L) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc. 78-22528 Filed 8-11-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-510] 

KENTUCKY UTILITIES CO. 

Proposed Rate Change 

August 4, 1978. 

Take notice that on July 28. 1978, 
Kentucky Utilities Co. (“Company") 
tendered for filing a change In its rate 
schedule FERC No. 74 which consists 
of a 1978 supplemental agreement (the 
“supplement") with the city of Owens¬ 
boro, Kentucky (the “City”), the City 
Utility Commission of the city of 
Owensboro (the “Commission"), and 
the Company. 

The Company states that the sup¬ 
plement provides for changes in the 
current rate schedule on file with 
FERC in order to reflect the proposed 
issuance by the City of its electric 
light and power system revenue bonds, 
1978 series (the “1978 bonds"), the 
proceeds of which will be used to 
refund certain previous bond issues of 
the City and to finance certain exten¬ 
sions and improvements to the City's 
utility system. The Company states 
that the proposed transaction will pro¬ 
duce certain benefits which will be re¬ 
flected in reductions of capacity costs 
unde^ the rate schedule. The Compa¬ 
ny states that the monthly reduction 
in capacity costs will be $18,124 which 
will be allocated between the Commis¬ 
sion and the Company in accordance 
with the contract. To that extent, the 
Company states that the supplement 
constitutes a rate reduction. The sup¬ 
plement also reflects the fact that 
debt service on a portion of the 1978 
bonds is to be included in capacity 
changes and allocated between the 
Commission and the Company in ac¬ 
cordance with the contract, according 
to the Company. 

Included with the Company’s filing 
was a certificate of concurrence ex¬ 
ecuted by the City and the Commis¬ 
sion. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Captiol Street NE.. 
Washington, D.C. 20426, in accordance 
with the Commission's rules of prac¬ 
tice and procedure (18 CFR 1.8, 1.10). 
All such petitions or protests should 
be filed on or before August 18, 1978. 
Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on 
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file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22529 Filed 8-11-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RI72-250; Rate Schedule Nos. 

318 and 4151 

MOBIL OIL CORP. 

Extension of Time 

August 4, 1978. 

On July 28, 1978, Mobil Oil Corp. 
(Mobil) filed a motion for an extension 
of time within which to disburse re¬ 
funds and file its refund report and re¬ 
lease as required by Commission order 
denying rehearing issued July 5, 1978, 
in this proceeding. 

Upon consideration notice is hereby 
given that an extension of time is 
granted to and including September 5, 
1978, to comply with ordering para¬ 
graphs (B) and (C) of the Commis¬ 
sion’s order of February 27, 1978. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22530 Filed 8-11-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. CP77-320) 

NATURAL GAS PIPELINE CO. ET AL. 

Petition To Amend 

August 7, 1978. 

Take notice that on June 2, 1978, 
Natural Gas Pipeline Co. of America. 
122 South Michigan Avenue, Chicago, 
Ill. 60603, Michigan Wisconsin Pipe 
Line Co., One Woodeard Ave., Detroit, 
Mich. 48226, Transcontinental Gas 
Pipe Line Corp., 2700 South Post Oak 
Road, Houston, Tex. 77001, United 
Gas Pipe Line Co., 700 Milam Street, 
Houston, Tex. 77001, Tennessee Gas 
Pipeline Co., a division of Tenneco 
Inc., Tenneco Building, Houston, Tex. 
77002n and National Fuel Gas Supply 
Corp., 308 Seneco Street, Oil City, Pa., 
16301 (Petitioners) filed in docket No. 
CP77-320, a petition to amend the 
order issued on July 1, 1977. issued by 
the Commission in the instant docket, 
pursuant to section 1.7 of the Commis¬ 
sion’s rules of practice and procedure 
so as to permit the addition of Tennes¬ 
see Gas Pipeline Co., a division of Ten¬ 
neco Inc. (Tennessee), and National 
Fuel Gas Supply Corp. (National Fuel) 
as applicants in the construction and 
operation of proposed joint offshore 
gas gathering facilities and as co¬ 
owners in said facilities, all as more 
fully set forth in the petition to 
amend on file with the Commission 
and open to public inspection. 


It is stated that Tennessee and Na¬ 
tional Fuel have gas reserves commit- 
ed to them from High Island blocks 
330 and 349, offshore Texas, and West 
Cameron blocks 612 and 613, offshore 
Louisiana, from Mesa Petroleum Co. 
and HNG Fossil Fuels Co., respective¬ 
ly. It is also stated that at the time the 
joint application in docket No. CP77- 
321 was filed. Tennessee and National 
Fuel were not able to commit them¬ 
selves to the project. Both Tennessee 
and National Fuel now desire to 
become co-owners in the joint gas 
gathering facilities. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before August 
29. 1978. should file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Reguatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
or the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 
appear or be represented at the hear¬ 
ing. 

Louis D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22531 Filed 8-11-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-511) 

PUBLIC SERVICE CO. OF OKLAHOMA 
Proposed Tariff Change 

August 7, 1978. 

Take notice that Public Service Co. 
of Oklahoma, on July 28. 1978, ten¬ 
dered for filing supplement 4 to FERC 
rate schedules No. 168-171, 177-178, 
188, 192, 193, and 195, supplement No. 
3 to FERC rate schedules 190, and 
197-207, and supplement No. 2 to 
FERC rate schedules No. 189, and a 
supplement to PSO’s agreement with 
the Southwestern Powder Administra¬ 
tion which has been tendered to the 
Commission in docket Nos. ER77-422 
and ER78-68. PSO indicates that the 
supplements reflect an across-the- 
board increase to all of the jurisdic¬ 
tional customers served under PSO’s 
rate RE-5 or a variant thereof, in the 
case of SPA, and would increase rev¬ 
enues from jurisdictional sales and 
service by $3,009,445, based on the 12- 
month period ending December 31, 
1978. 

The changes proposed are for the 
purpose of recovering increased costs 
incurred by the Company, according 
to PSO. 

Copies of the filing were served upon 
the public utility’s jurisdictional cus¬ 
tomers and the Oklahoma Corpora¬ 
tion Commission, according to PSO. 

PSO requests an effective date of 
October 1, 1978. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 31. 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22532 Filed 8-11-78; 8:45 am] 
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[Docket No. ID-1853) 

ROBERT E. FRAZER 
Application 

August 7, 1978. 

Take notice that on July 17. 1978. 
Robert E. Frazer (Applicant), filed an 
application pursuant to section 305(b) 
of the Federal Power Act to hold the 
following positions: 

President and director, the Dayton Power <fc 
Light Co., public utility. 

Director. Ohio Valley Electric Co., public 
utility. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions and protests should be filed on 
or before August 30, 1978. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary, 
(FR Doc. 78-22533 Filed 8-11-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-438] 

SEA ROBIN PIPELINE 
Pipeline Application 

August 7, 1978. 

Take notice that on July 21, 1978, 
Sea Robin Pipeline Co. (Sea Robin), 
P.O. Box 1478, Houston, Tex. 77001, 
filed in docket No. CP78-438, an appli¬ 
cation for a certificate of public con¬ 
venience and necessity pursuant to 
section 7(c) of the Natural Gas Act, as 
amended, requesting authorization to 
construct offshore pipeline facilities 
all as more fully set forth in the appli¬ 
cation which is on file with the Feder¬ 
al Energy Regulatory Commission 
(Commission). 

Sea Robin states that pursuant to 
the authority sought herein, it pro¬ 
poses to construct and own 3.95 miles 
of 12-inch pipeline, extending from 
the producers' platform in block 563, 
West Cameron Area. South Addition, 
offshore Louisiana to connect to Stin¬ 
gray System’s 30-inch pipeline at block 
550 in West Cameron Area, offshore 


NOTICES 

Louisiana at an estimated cost of 
$3,054,394. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before August 
29, 1978, should file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by section 7 and 15 of the Nat¬ 
ural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 
appear or be represented at the hear¬ 
ing. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22534 Filed 8-11-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-284] 

SOUTHERN NATURAL GAS CO. 

Amendment to Trantportation Application 

August 7.1978. 

Take notice that on July 24, 1978, 
Southern Natural Gas Co. (Applicant), 
P.O. Box 2563, Birmingham. Ala. 
35202, filed in docket No. CP78-284.an 
amendment to its application in ac¬ 
cordance with the provisions of section 
7(c) of the Natural Gas Act, as amend¬ 
ed, and the rules and regulations of 
the Federal Energy Regulatory Com¬ 
mission (Commission), for a perma¬ 
nent certificate of public convenience 
and necessity authorizing the trans¬ 
portation of gas, all as more fully set 
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forth in the application, which is on 
file with the Commission and open to 
public inspection. 

Applicant states that it seeks to 
amend its application for a permanent 
certificate of public convenience and 
necessity authorizing the transporta¬ 
tion of additional volumes of gas for 
United Gas Pipe Line Co. (United) of 
up to a total of approximately 46,800 
Mcf of natural gas per day (at 14.73 
psia) and such additional volumes as 
Applicant may have capacity to trans¬ 
port from time to time on a best ef¬ 
forts basis for United. United has re¬ 
quested Applicant to take receipt of 
volumes of gas for United’s account 
from the block 57 field. Eugene Island 
Area, offshore Louisiana and trans¬ 
port said gas through Applicant’s ca¬ 
pacity in facilities proposed to be con¬ 
structed from block 57 field to Unit¬ 
ed’s existing authorized facilities in 
block 32, Eugene Island Area, offshore 
Louisiana. The transportation of gas 
for United’s account will be on an Mcf- 
for-Mcf basis. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before August 
29, 1978, should file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission's 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 


FEDERAL REGISTER, VOL 43, NO. 157—MONDAY, AUGUST 14, 1978 








35994 


NOTICES 


appear or be represented at the hear¬ 
ing. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22535 Piled 8-11-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. ER78-514] 

SUPERIOR WATER, LIGHT & POWER CO. 

Propotad Changes in Rafts and Charges 

August 4. 1978. 

Take notice that Superior Water. 
Light & Power Co. (S.W.L. 6c P.), on 
July 18. 1978. tendered for filing pro¬ 
posed changes in its FERC electric 
rate schedule No. 12. S.WX. 6c P. indi¬ 
cates that the proposed changes would 
increase revenues for jurisdictional 
sales and service by $44,417, based on 
the 12-month period ending December 
31, 1978. S.W.L. 6c P. proposes an ef¬ 
fective date of September 1. 1978. 

The proposed rate changes and rate 
charges are designed to increase the 
revenue from Dahlberg Light 6c Power 
Co.. S.WX. 6c P.'s only jurisdictional 
customer, sufficiently to recover the 
proportionate share of the increase in 
the cost of purchased power from 
S.W.L. 6c P.’s supplier and to raise the 
rate of return on the investment nec¬ 
essary to serve jurisdictional customer 
to an acceptable level, according to 
S.W.L. 6c P. 

Copies of the filing were served upon 
S.W.L. 6c P.'s jurisdictional customer 
and the Public Service Commission of 
- Wisconsin, according to S.W.X 6c P. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protest should be filed on or before 
August 18, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22536 Filed 8-11-78; 8:45 am) 
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[Docket No. CI77-298) 

TENNECO, INC 

Informal SoHlomonf Conference 

August 7.1978. 

Take notice that on August 17, 1978, 
at 10 a.m., an informal conference will 
be convened of all interested persons 
to continue the settlement discussions 
that were commenced at the informal 
conference of July 25, 1978, in the 
above-entitled proceeding. The confer¬ 
ence will be held in a room whose 
number will be posted on the second 
floor hearing calendar at the offices of 
the Federal Energy Regulatory Com¬ 
mission, 825 North Capitol Street NE., 
Washington, D.C. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22537 Filed 8-11-78; 8:45 am) 
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[Docket No. CP77-358) 

TEXAS GAS TRANSMISSION CORP. 

Petition To Amend 

August 7, 1978. 

Take notice that on July 18, 1978, 
Texas Gas Transmission Corp. (peti¬ 
tioner), P.O. Box 1160, Owensboro, 
Ky. 42301, filed in docket No. CP77- 
358 a petition to amend the order of 
May 20, 1977, as amended August 5, 
1977, issued by the Federal Power 
Commission (FPC) in the instant 
docket pursuant to section 7(c) of the 
Natural Gas Act and § 2.79 of the 
Commission's general policy and inter¬ 
pretations (18 CPR 2.79) so as to pro¬ 
vide for the transportation of gas to 
Transcontinental Gas Pipe Line Corp. 
(Transco) for an extended period, all 
as more fully set forth in the petition 
to amend on file with the Commission 
and open to public inspection. 

Pursuant to the order of May 20, 
1977, as amended August 5, 1977, peti¬ 
tioner was authorized to transport, on 
an interruptible basis, and deliver vol¬ 
umes of natural gas up to 250 Mcf per 
day to Transco at an existing point of 
exchange between petitioner and 
Transco located near Mamou, La., or 
at other mutually agreeable existing 
points of exchange between petitioner 
and Transco, for ultimate delivery to 
the Concord, N.C., plant of Allied 
Products Corp., Kerr Finishing Divi¬ 
sion (Kerr). Such transportation au¬ 
thorization was for a 1-year period 
from the date of initial delivery, which 
date was July 16, 1977, it is stated. 

Petitioner seeks an extension of the 
existing transportation authorization 
for an additional year from the date of 
resumed deliveries for the account of 
Kerr. It is indicated that Kerr has 


contracted with Trinidad Petroleum 
Corp. (Trinidad) to purchase volumes 
of natural gas to be produced from 
certain leasehold interests presently 
owned by Trinidad in Standard field, 
La Salle Parish, La., at a price of 2.03 
per Mcf. Petitioner states that such 
gas would be delivered to it at an exist¬ 
ing meter station owned by Kerr and 
operated by petitioner on petitioner s 
Bastrop-Eunice 26-inch pipeline in La 
Salle Parish, La. Petitioner proposes 
to transport and deliver the volumes 
received for Kerr to Transco. for ulti¬ 
mate delivery to Kerr's Concord, N.C., 
plant. 

It is stated that petitioner v/ould 
charge Kerr an initial rate of 5.77 
cents for each Mcf delivered to 
Transco for the proposed extended 
term. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
August 29, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-22540 Filed 8-11-78; 8:45 am) 
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[Docket No. CP78-437) 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Application 

August 7,1978. 

Take notice that on July 20, 1978, 
Transcontinental Gas Pine Line Corp. 
(applicant), P.O. Box 1396, Houston. 
Tex. 77001. filed in docket No. CP78- 
437 an application pursuant to section 
7(c) of the Natural Gas Act for a cer¬ 
tificate of public convenience and ne¬ 
cessity authorizing the transportation 
of up to 55,000 Mcf of natural gas per 
day, on an interruptible basis, for its 
rate schedule CD-2 customer. Wash¬ 
ington Gas Light Co. (Washington), 
all as more fully set forth in the appli¬ 
cation on file with the Commission 
and open to public inspection. 

Applicant requests authorization to 
transport gas for Washington pursu¬ 
ant to a transportation agreement 
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dated April 11. 1978, between the two 
companies, which agreement provides 
that Washington would cause quanti¬ 
ties of gas to be made available for 
transportation by reducing its takes of 
purchased gas from applicant at the 
normal delivery points to Washington 
known as Herndon. Fairfax County. 
Va., and Bull Run. Prince William 
County, Va. Applicant states that it 
would deliver equivalent quantities, 
less initially 1.2 percent for compres¬ 
sor fuel and line loss makeup, to Co¬ 
lumbia Gas Transmission Corp. (Co¬ 
lumbia) for Washington at an existing 
point of interconnection with Colum¬ 
bia near Rockville, Montgomery 
County, Md. 

For all quantities delivered to Co¬ 
lumbia for Washington’s account, 
Washington would pay applicant an 
initial rate of 10.0 cents per dek- 
atherm equivalent, which rate is the 
same as the rate for similar short-haul 
transportation from one rate zone to 
an adjacent rate zone. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
August 29, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petiton for leave to intervene is timely 
filed, or if the Commission on its own 
motion believes that a formal hearing 
is required, further notice of such 
hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for applicant to 


appear or be represented at the hear¬ 
ing. 

LoisD. Cashell, 
Acting Secretary. 
[FR Doc. 78-22541 Filed 8-11-78; 8:45 am) 
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[Docket No. ER78-522J 

VIGINIA ELECTRIC AND POWER CO. 

Proposed Changes in Rates and Charges 

August 4, 1978. 

Take notice that Virginia Electric & 
Power Company (Vepco) on July 31, 
1978, tendered for filing proposed 
changes in its electric resale rate 
schedules presently on file with the 
Commission which are applicable to 
rural electric cooperatives and munici¬ 
palities. Based on the test period 12 
months ending June 30, 1979, condi¬ 
tions, Vepco estimates that the pro¬ 
posed changes in resale rates will in¬ 
crease annual revenues from coopera¬ 
tives by $18.1 million, or 20 percent, 
and from municipal customers by 
$10.7 million, or 19 percent. The pro¬ 
posed effective date for the increased 
rates is August 31, 1978. 

Vepco states that the resale rate in¬ 
creases are needed to compensate the 
company for increased costs of labor, 
material, fuel, and capital. Further¬ 
more, it is stated that additional reve¬ 
nue is needed to cover additional cost 
created by the company’s North Anna 
nuclear unit No. 1 which went into 
commercial operation on June 6, 1978. 

Copies of the revised rate schedules 
were served upon all of Vepco's juris¬ 
dictional customers, the Virginia State 
Corporation Commission and the 
North Carolina Utilities Commission. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before August 18, 1978. Protests will 
be considered by the Commmission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-22542 Filed 8-11-78; 8:45 am] 
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[Docket No. ID-1350] 

WILLIAM H. ZIMMER, JR. 

Errata Notice; Application 

August 7. 1978. 

First paragraph following the word 
positions should read: 

Vice president and treasurer, the Cincinnati 
Gas & Electric Co., public utility. 

instead of: 

Vice president and director, the Cincinnati 
Gas <fc Electric Co.,_public utility. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-22523 Filed 8-11-78; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 946-4] 

AMBIENT AIR MONITORING REFERENCE AND 
EQUIVALENT METHODS 

Equivalent Method Designation 

Notice is hereby given that EPA, in 
accordance with 40 CFR Part 53 (40 
FR 7044, February 18, 1975), has desig¬ 
nated another equivalent method for 
the measurement of ambient concen¬ 
trations of sulfur dioxide. The new 
equivalent method is an automated 
method (analyzer) which utilizes a 
measurement principle based on UV 
stimulated fluorescence. The method 
is: 

EQSA-0678-029, Beckman “Model 
953 Fluorescent Ambient SO, Analyz¬ 
er” operated on a range of either 0-0.5 
or 0-1.0 ppm, with a time constant set¬ 
ting of 2.0. 2.5, or 3.0 minutes, and 
with or without any of the following 
options: 

(а) Remote Operation Kit, Catalog 
No. 641984. 

(б) Digital Panel Meter, Catalog No. 
641710. 

(c) Rack Mount Kit, Catalog No. 
641709. 

(d) Panel Mount Kit, Catalog No. 
641708. 

A notice of receipt of application for 
this method appeared in the Federal 
Register, Volume 43, April 7. 1978, 
page 14721. The method is available 
from Beckman Instruments, Inc., 2500 
Harbor Boulevard, Fullerton, Calif. 
92634. 

A test analyzer representative of this 
method has been tested by the appli¬ 
cant, in accordance with the test pro¬ 
cedures specified in 40 CFR Part 53. 
After reviewing the results of these 
tests and other information submitted 
by the applicant, EPA has determined, 
in accordance with part 53, that this 
method should, be designated as an 
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equivalent method. The information 
submitted by the applicant will be 
kept on file at the address shown 
below and will be available for inspec¬ 
tion to the extent consistent with 40 
CFR Part 2 (EPA’s regulations imple¬ 
menting the Freedom of Information 
Act). 

As an equivalent method, this 
method is acceptable for use by States 
and other control agencies for pur¬ 
poses of § 51.17(a) of 40 CFR Part 51 
(“Requirements for Preparation, 
Adoption, and Submittal of Implemen¬ 
tation Plans”) as amended on Febru¬ 
ary 18. 1975 (40 FR 7042). For such 
use, the method must be used in strict 
accordance with the operation or in¬ 
struction manual provided with the 
method and subject to any limitations 
(e.g., operating range) specified in the 
applicable designation (see description 
of the method above). Vendor modifi¬ 
cations of a designated method used 
for purposes of § 51.17(a) are permit¬ 
ted only with prior approval of EPA, 
as provided in Part 53. Provisions con¬ 
cerning modification of such method 
by users were promulgated on March 
17. 1976 (41 FR 11255). 

In general, the designation applies 
to any analyzer which is identical to 
the analyzer described in the designa¬ 
tion. In many cases, similar analyzers 
manufactured prior to the designation 
may be upgraded (e.g., by minor modi¬ 
fication or by substitution of a new op¬ 
eration or instruction manual) so as to 
be identical to the designated method 
and thus achieve designated status at 
modest cost. The manufacturer should 
be consulted to determine the feasibil¬ 
ity of such upgrading. 

Part 53 requires that sellers of desig¬ 
nated methods comply with certain 
conditions. These conditions are given 
in 40 CFR 53.9 and are summarized 
below: 

(1) A copy of the approved operation 
or instruction manual must accompa¬ 
ny the analyzer when it is delivered to 
the ultimate purchaser. 

(2) The analyzer must not generate 
any unreasonable hazard to operators 
or to the environment. 

(3) The analyzer must function 
within the limits of the performance 
specifications given in Table B-l of 
Part 53 for at least 1 year after deliv¬ 
ery when maintained and operated in 
accordance with the operation 
manual. 

(4) Any analyzer offered for sale as a 
reference or equivalent method must 
bear a label or sticker indicating that 
it has been designated as a reference 
or equivalent method in accordance 
with Part 53. 

(5) If such an analyzer has one or 
more selectable ranges, the label or 
sticker must be placed in close proxim¬ 
ity to the range selector and indicate 
which range or ranges have been des¬ 
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ignated as reference or equivalent 
methods. 

(6) An applicant who offers analyz¬ 
ers for sale as reference or equivalent 
methods is required to maintain a list 
of ultimate purchasers of such analyz¬ 
ers and to notify them within 30 days 
if a reference or equivalent method 
designation applicable to the analyzer 
has been cancelled or if adjustment of 
the analyzers is necessary under 40 
CFR 53.11(b) to avoid a cancellation. 

(7) An applicant who modifies an 
analyzer previously designated as a 
reference or equivalent method is not 
permitted to sell the analyzer (as 
modified) as a reference or equivalent 
method (although he may choose to 
sell it without such representations), 
nor to attach a label or sticker to the 
analyzer (as modified) under the pro¬ 
visions described above, until he has 
received notice under 40 CFR 53.14(c) 
that the original designation or a new 
designation applies to the method as 
modified or until he has applied for 
and received notice of a new reference 
or equivalent method determination 
for the analyzer as modified. 

Aside from occasional breakdowns or 
malfunctions, consistent or repeated 
noncompliance with any of these con¬ 
ditions should be reported to: Direc¬ 
tor, Environmental Monitoring and 
Support Laboratory, Department E 
(MD-76). U.S. Environmental Protec¬ 
tion Agency, Research Triangle Park, 
N.C. 27711. 

Designation of this equivalent 
method will provide assistance to the 
States in establishing and operating 
their air quality surveillance systems 
under 40 CFR 51.17(a). Additional in¬ 
formation concerning this action may 
be obtained by writing to the address 
given above. 

Steven Reznek, 

Acting Assistant Administrator 
for Research and Development. 

August 9. 1978. 

[FR Doc. 78-22640 Filed 8-11-78; 8:45 am] 
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[FRL 946-5) 

ENVIRONMENTAL IMPACT STATEMENTS 
Receipt 

Pursuant to the President's Reorga¬ 
nization Plan No. 1. the Environmen¬ 
tal Protection Agency is the official re¬ 
cipient for environmental impact 
statements (EIS's) and is required to 
publish the availability if each EIS re¬ 
ceived weekly. The following is a list 
of environmental impact statements 
received by the Environmental Protec¬ 
tion Agency from July 31, 1978, 

through August 4, 1978. The date of 
receipt for each statement is noted in 
the statement summary. Under the 
Guidelines of the Council on Environ¬ 


mental Quality the minimum period 
for public review and comment on 
draft environmental impact state¬ 
ments is forty-five (45) days: the date 
of submission of comments is Septem¬ 
ber 25. 1978. The thirty (30) day 
period for each final statement begins 
the day the statement is made availa¬ 
ble to the Environmental Protection 
Agency and to commenting parties. 

Copies of individual statements are 
available for review from the originat¬ 
ing agency. Back copies are also availa¬ 
ble at 10 cents per page from the Envi¬ 
ronmental Law* Institute, 1346 Con¬ 
necticut Avenue, Washington, D.C. 
20036. 

Dated: August 9, 1978. 

William D. Dickerson. 

Acting Director, Office 
of Federal Activities. 

Department of Agriculture 

Contact: Mr. Barry Flamm, Coordinator. 
Environmental Quality Activities. U.S. De¬ 
partment of Agriculture. Room 359A, Wash¬ 
ington, D.C. 20250, 202-447-3965. 

FOREST SERVICE 

Draft 

Couer D’Alene planning unit, manage¬ 
ment plan. Shoshone County. Idaho. July 
31: This proposal recommends a land man¬ 
agement plan for the Coeur D’Alene plan¬ 
ning unit in Shoshone County, Idaho. The 
plan involves features such as: (1) designa¬ 
tion of 22,000 acres plus, for dispersed recre¬ 
ation. (2) use of 1,310 acres for a research 
natural area, and (3) recommending alloca¬ 
tion of land for significant deer and elk 
winter range. Development through utiliza¬ 
tion of timber and mineral resources are 
also recognized. A small portion of Trout 
Creek roadless area will be maintained as a 
wilderness area (USDA-FS-R1-04-DES- 
ADM-78-11) (EPA Order 80825). 

Kittitas land management plan. Wenat¬ 
chee National Forest, Kittitas and Chelan 
Counties, Wash.. August 2: The proposed 
action consists of developing a plan of man¬ 
agement for 109,000 acres of land in the 
Wenatchee National Forest, Kittitas and 
Cheland Counties. Wash. There are six al¬ 
ternatives considered in this statement. The 
preferred alternative would provide for (1) 
high production of wood fiber and forage. 
(2) maintenance of big game winter range, 
and elk coverage. (3) forms of dispersed rec¬ 
reation, and (4) maintenance of the natural 
ecosystems of the laneum Lake area for sci¬ 
entific study (USDA-FS-R6-DES( ADM )-78- 
15) (EPA Order 80831). 

Final 

Rogue River National Forest timber plan, 
several counties, Oregon and California. 
August 3: The proposed action is to imple¬ 
ment a revised 10-year timber management 
plan for the Rogue River National Forest. 
The existing plan was approved In 1962 and 
has since become obsolete. This statement 
deals with the intensity and type of timber 
management on those lands which have 
been classified as commercial forest land 
available for timber production by the land 
management planning process. The Rogue- 
River National Forest includes portions of 
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Douglas, Jackson, Josephine, and Klamath 
Counties in Oregon and Siskiyou County in 
California <USDA-FS-R6-FES(ADM)-77- 
14). Comments made by: DOT, USDA, 
FERC. DOE. AHP. HUD, DOC. SBA. EPA. 
State and local agencies, groups, individuals, 
and businesses (EPA Order 80843). 

U.S. Army Corps of Engineers 

Contact: Dr. C. Grant Ash, Office of Envi¬ 
ronmental Policy Department. Attention: 
DAEN-CWR-P, Office of the Chief of Engi¬ 
neers. U.S. Army Corps of Engineers. 1000 
Independence Avenue SW.. Washington. 
D C. 20314. 202-693-6795. 

Draft 

Westhaven Cove, basin expansion. Grays 
Harbor, Grays Harbor County. Wash., 
August 3: The proposed action of this state¬ 
ment concerns the expansion of the small 
boat basin in Westhaven Cove, Grays 
Harbor, Grays Harbor County, Wash. The 
actions Involved Include: (1) removal of a 
350-foot extension of breakwater. (2) con¬ 
struction of a 950-foot extension to break¬ 
water. and a 300-foot spur breakwater, (3) 
dredging a new entrance channel, access 
channel, and turning basin, (4) use of 5.5 
acres of intertidal wetlands and two con¬ 
fined upland sites to dispose and stockpile 
dredging material, and (5) slope protection 
(Seattle district) (EPA Order 80839). 

Draft supplement 

Kawaihae Harbor for light-draft vessels, 
Hawaii County, Hawaii, August 3: This pro¬ 
posal supplements a final E1S filed in 
August 1971 concerning the Kawaihae small 
boat harbor, Hawaii County, Hawaii. The 
State of Hawaii has requested that the au¬ 
thorized site for the light-draft harbor be 
moved outeide the limits of the existing 
deep-draft harbor. The actions of this pro¬ 
posal are construction of the harbor, break¬ 
water. revetted mole, offshore island, wave 
absorber, and navigation channels. Alterna¬ 
tives to the proposed project would be to 
forgo construction and utilize the existing 
facilities or to site the harbor at another lo¬ 
cation (Honolulu district) (EPA Order 
80841). 

Department of Commerce 

Contact: Dr. Sidney R. Galler, Assistant 
Secretary for Environmental Affairs. Envi¬ 
ronmental Affairs, Department of Com¬ 
merce, Washington. D.C. 20230, 202-377- 

4335. 


USCG, DOC, State and local agencies, 
groups, individuals and businesses (EPA 
Order 80835). 

Department of Enercy 

Contact: Mr. Robert Stern. Office of 
NEPA Affairs, Department of Energy, 1200 
Pennsylvania Avenue NW„ Room 7119, 
Washington. D.C. 20461. 202-566-9760. 

Draft 

Savannah River plant, management of ra¬ 
dioactive waste. South Carolina, August 1: 
This programmatic environmental Impact 
statement is issued to provide environmen¬ 
tal guidance for the research and develop¬ 
ment program, demonstration activities, and 
engineering design studies that will be car¬ 
ried out at the Savannah River plant (SRP) 
related to long-term management of high- 
level radioactive waste generated at SRP as 
part of the Nation's nuclear defense pro¬ 
gram (DOE/EIS-0023-D) (EPA Order 
80830). 

Environmental Protection Agency 

Contact: Mr. Wallace Stickney, Environ¬ 
mental Protection Agency, Region I, JFK 
Federal Building, Boston. Mass.. 617-223- 
4635. 

Draft 

Boston area, waste treatment manage¬ 
ment plan, Massachusetts, August 3: Pro- 
' posed is the Water Quality Management 
Plan for the metropolitan area planning 
commission. Principle effects of the pro¬ 
posed action are: (1) Unproved water quality 
in the surface waters of the region, (2) in¬ 
creased recreation and improved commercial 
Shellfish Industry, and (3) improvement 
and protection of regional groundwater 
supply. Five alternatives are considered 
which include: (1) methods of treatment. (2) 
methods of treatment and disposal, (3) non¬ 
extension of sewer systems, (4) stormwater 
and combined sewer discharges, and (5) land 
development controls. (EPA Order 80842). 

Department of HEW 

Contact: Mr. Charles Custard, Director, 
Office of Environmental Affairs. Depart¬ 
ment of Health. Education, and Welfare, 
Room 524 F2, HEW South, 200 Indepen¬ 
dence Avenue SW.. Washington. D.C. 20201. 
202-245-7243. 

FOOD AND DRUG ADMINISTRATION 

Draft 


National oceanic and atmospheric 

ADMINISTRATION 

Final 

North Carolina coastal management pro¬ 
gram. North Carolina, August 2: It is pro¬ 
posed that the assistant administrator ap¬ 
prove the coastal plan of the State of North 
Carolina pursuant to Pub. L. 92-583. Ap¬ 
proval would permit implementation grants 
to be awarded to the State, and require that 
Federal actions be consistent with the pro¬ 
gram. Approval and implementation of the 
program will allow the State to better co¬ 
ordinate and more effectively implement ex¬ 
isting State authorities for management of 
its coastal zone. The State will condition, re¬ 
strict. or prohibit land and water uses in 
some parts of the North Carolina coast, 
while encouraging development in other 
parts. Comments made by: DOD, EPA. 
COE. NRC, DOI, USDA, DOE. GSA, HUD, 


Animal feed subtherapeutic antibacterial 
agents, August 2: This proposal concerns a 
series of actions recommended by the 
Bureau of Veterinary Medicine which would 
limit the use of subtherapeutic levels of te¬ 
tracyclines (oxytetracycline and chlortetra- 
cycline) and penicillin in animal feds. The 
objectives of the proposed actions are: (1) to 
restrict uses of tretacycllnes and penicillin 
which might result in a reduction of their 
effectiveness In treating human and animal 
diseases; (2) to withdrawal approval of a 
penicillin-containing premox which has not 
been shown effective. (EPA Order 80836). 

Department of Housing and Urban 
Development 

Contact: Mr. Richard H. Broun. Director, 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development, 
451 Seventh Street SW., Washington, D.C. 
20410, 202-755-6308. 


Draft 

Partial Development in Dover Valley. 
Fairfield. Soland County. Calif. August 3: 
Proposed is the development of 300 acres of 
vacant agricultural land into a residental 
subdivision which will provide 862 single 
family homes, 165 multiple homes and 224 
town houses in Soland County. Calif. Appli¬ 
cation has be$n made for HUD home mort¬ 
gage insurance funds by the Hofmann Con¬ 
struction Co. Also included as part of the 
proposal Is the development of a 20 acre 
community In combination with 23 acres for 
school sites. (HUD-R09-EIS-1978-ID.) (EPA 
Order No. 80837.) 

Woodland Hills Development, Woodbury. 
Washington County, Minn. August 4: The 
proposed action concerns the issuance of 
HUD mortgage insurance for Woodland 
Hills, city of Woodbury. Washington 
County, Minn. The development covers 0.31 
square miles for which approximately 656 
housing units are planned. These units will 
be designed as single-family detached, 
duplex, townhouses. and condominium 
dwellings, in addition to a health care facili¬ 
ty. Five alternatives are considered which 
include: (1) delayed staging of development, 
(2) low or moderate income housing. (3) 
change in density. (4) other land uses, and 
(5) no action. (HUD-R05-EIS-78-03(D).) 
(EPA Order No. 80845.) 

The following are community develop¬ 
ment block grant statements prepared and 
circulated directly by applicants pursuant to 
section 104(H) of the 1974 Housing and 
Community Development Act. Copies may 
be obtained from the office of the appropri¬ 
ate local executive. Copies are not available 
from HUD. 

Final 

Capitol Commons Project, Redevelop¬ 
ment, Lansing, Ingham County. Mich. 
August 3: The city of Lansing has applied 
for community development block grant 
funding from HUD to redevelop a six block 
area In the Lansing, Mich, central city area 
for residential purposes. The project pro¬ 
poses to raze the deteriorated housing cur¬ 
rently on the site, with the exception of ap¬ 
proximately 60 housing units on the west¬ 
ern portion of the site, and redevelop the 
site with approximately 600 new housing 
units for a total of 660 housing units on a 32 
acre site. The types of units involved are an 
elderly highrise. midrise apartments, garden 
apartments, and townhouses. Comments 
made by: USDA, HUD, State and local agen¬ 
cies. groups, and businesses. (EPA Order No. 
80838.) 

Department of Interior 

Contact: Mr. Bruce Blanchard. Director, 
Environmental Project Review. Room 4256 
Interior Building. Department of the Interi¬ 
or. Washington. D.C. 20240, 202-343-3891. 

BUREAU OF LAND MANAGEMENT 

Draft 

Vegetation Management With Herbicides, 
Several Counties, Oregon. August 4: The 
proposed action is the use of herbicides reg¬ 
istered with EPA to manage vegetation on 
approximately 74,500 acres annually in 
Coos. Curry, Douglas, Jackson. Josephine, 
Klamath, and Lane Counties, Oreg. Primary 
uses include: (1) the preparation of forest 
lands for tree planting. (2) release of plant¬ 
ed trees from competing vegetation. (3) 
maintenance of roads, utility rights-of-way 


FEDERAL REGISTER, VOL 43, NO. 157—MONDAY, AUGUST 14, 1978 





35998 


NOTICES 


and other improvements and control of poi- 
sionous and noxious weeds. Methods of ap¬ 
plication include aerial, truck mounted 
equipment, hand held devices and direct 
hand application. (DES-78-29.) (EPA Order 
No. 80846.) 

BUREAU OF RECLAMATION 

Draft supplement 

Strawberry Reservoir Enlargement. Rec¬ 
reation Plan, Wasatch County, Utah. 
August 1: The proposed action would estab¬ 
lish a management plan for creation of a 
recreation management boundary line, con¬ 
struction of recreation facilities and adop¬ 
tion of administrative and management pro¬ 
cedures at the enlarged Strawberry Reser¬ 
voir. Wasatch County, Utah. The reservoir 
enlargement will be created by water im¬ 
pounded fcehing existing Soldier Creek Dam 
and delivered through the Strawberry aque¬ 
duct and collection system. (INT-FES-78- 
17.) (EPA Order No. 80829.) 

Interstate Commerce Commission 

Contact: Richard I. Chais, Chief. Section 
of Energy and Environment, Room 3373, 
12th and Constitution Avenue. NW., Wash¬ 
ington. D.C. 20423, 202-275-7692. 

Final 

Railroad abandonment. Bonita Junction- 
Seagoville, several counties in Texas, July 
31: This proposal concerns the abandon¬ 
ment of 144.14 miles of branch line railroad 
between Bonita junction and Seagoville, 
Tex. The counties that would be impacted 
by this project are Nacogdoches, Rusk, 
Cherokee. Anderson, Henderson. Kaufman, 
and Dallas. The alternatives considered are: 
(1) Denial of action. (2) partial abandon¬ 
ment, (3) abandonment of operations only, 
and (4) continued operations with non-SP 
resources. (Docket No. AB12-Sub. No. 53). 
Comments made by: EPA, DOE. DOT. DOI, 
COE. SBA, AHP, State agencies, and busi¬ 
nesses (EPA Order No. 81826). 

Department of Transportation 

Contact: Martin Convisser, Director, 
Office of Environmental Affairs. U.S. De¬ 
partment Of Transportation, 400 seventh 
Street. SW., Washington, D.C. 20590. 202- 
426-4357. 

FEDERAL AVIATION ADMINISTRATION 

Final 

Ontario International Airport. Calif., San 
Bernardino County. Calif., August 2: Pro¬ 
posed is the development and expansion of 
Ontario International Airport. Ontario, 
Calif. The project calls for construction of a 
new 10,200 foot by 150 feet parallel runway, 
extension of the existing runway 2,200 feet, 
construction of new taxiways, installation of 
landing lights and navigational devices, and 
development of other support facilities. 
Negative effects include increased energy 
consumption as well as noise, air quality, 
and ground traffic Impacts. Comments 
made by: EPA. DOI. USDA, HEW. DOT, 
USAP. State and local agencies, groups, in¬ 
dividuals. and businesses (EPA Order No. 
80834). 

FEDERAL HIGHWAY ADMINISTRATION 

Draft 

U.S. 31 relocation, Matthew Road to 1-94/ 
1-196, Berrien County. Mich., July 31: This 


project proposal consists of relocating 18.4 
miles of the existing free access U.S. 31 
from Matthew Road to the 1-94/I-196 inter¬ 
change within Berrien County, Mich. The 
project features a dual, six lane, limited 
access right-of-way freeway separated by a 
variable width medium. Additionally, a mile- 
long business loop is being considered to 
connect with 1-94. Also proposed along with 
these actions are various activities such as. 
reconstruction, replacement, widening, and 
construction of other roadways in the proj¬ 
ect area (FHWA-MI-EIS-78-02-D) (EPA 
Order No. 80827). 

Final 

UJS. 98. FAP Route 9, Mississippi line to 
Wilmer. Alabama. August 2: Proposed is the 
relocation of the existing U.S. 98, beginning 
at the Mississippi State line and ending ap¬ 
proximately 1 mile east of Wilmer, Mobile 
County. Ala. The relocation would follow al¬ 
ternative three of the draft EIS and would 
create a rural four-lane-type facility with a 
basic right-of-way width of 300 feet. The 
total length of the project would be 6.20 
miles. Four alternatives were considered in 
the proposal. (FHWA-ALA-EIS-77-03F.) 
Comments made by: EPA, HUD, USCG, 
DOI. COE, NEW. USDA. State and local 
agencies, groups and individuals. (EPA 
Order No. 80833.) 

White River Bridge at St. Charles. 
Monroe County. Ark.: August 2: Proposed is 
construction of a new bridge on Arkansas 
Highway 1 across the White River at St. 
Charles. The project will also provide ap¬ 
proximately 7 miles of approaches through 
the White River National Wildlife Refuge, 
which is a section 4(f) property. Three loca¬ 
tion alternatives are considered for the 
bridge. Adverse impacts include increased 
air and noise pollution and destruction of 14 
acres of wetlands. (Region 6.) (FHWA- 
ARK-EIS-77-03-F.) Comments made by: 
UDSA. EPA. USCG. FPC. DOI. GSA. COE, 
State and local agencies, groups and individ¬ 
uals. (EPA Order No. 80832.) 

U.S. 26. Granite Hill-Swan Valley. Bonne¬ 
ville County, Idaho. August 3: The proposed 
project is located on U.S. Highway 26 be¬ 
tween milepost 368.5 (Granite Hill) and 
377.0 (Swan Valley( in Bonneville County, 
Idaho. Descending Granite Hill, the project 
would continue through Conant Valley, 
crass the Snake River on a new bridge and 
terminate in Swan Valley. The project 
would be a rural, primary highway approxi¬ 
mately 8.5 miles long with a basic right-of- 
way width of 200 feet. Adverse effects in¬ 
clude a loss of prime wildlife habitat in the 
river area up to 40 acres. The possibility of a 
4(f) involvement exists. (Region X.) 
(FHWA-IDA-EIS-78-06-F.) Comments 
made by: EPA, DOI. USDA. AHP. HUD. 
COE, DOT. State and local agencies. (EPA 
Order No. 80840.) 

Information Report 

The EPA received the following re¬ 
ports which provides supplemental in¬ 
formation on proposals which have 
fulfilled the NEPA process. Copies of 
the reports are available from the 
originating agency upon request. 

U.S. Department of Agriculture, Soil Con¬ 
servation Service, Mr. Barry Flamm, Coor¬ 
dinator. Environmental Quality Activities, 
Room 359A. Washington. D.C. 20250, 202- 
477-3965. 


EPA No., Date Received, and Title 
80844. August 4. 1978—Amplification of 
Final Environmental Impact Statement 
Cadron Creek Watersheds. Cleburne. 
Conway. Faulkner. Van Buren and White 
Counties, Ark. 

U.S. Army Corps of Engineers. Engineering 
District Mobile. P.O. Box 2288. Mobile. 
Ala. 36628. Attn.: SAMPD-EE. 205-690- 
2727. 

In the Washington area, inspection 
copies may be seen during normal 
duty hours in the Environmental 
Office. Office of Assistant Chief of En¬ 
gineers, Room 1E676, Pentagon, 
Washington, D.C. 20310, telephone 
202-694-3434. 

EPA No., Date Received, and Title 

80847, August 4, 1978—Supplementary In¬ 
formation pertaining to Final Environ¬ 
mental Impact Statement, concerning the 
restationing of troops redeploying from 
Korea. 

CFR Doc. 78-22638 Filed 8-11-78; 8:45 am] 
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[FRL 945-2. OPP-503741 

ETHYL COUP. ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection 
Agency (EPA) has issued experimental 
use permits to the following appli¬ 
cants. Such permits are in accordance 
with, and subject to, the provisions of 
40 CFR Part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 39777-EUP-l. Ethyl Corp., Richmond, 
Va. 23219. This experimental use permit 
allows the use of the remaining supply of 
2.000 pounds, as weU as an additional 400 
pounds, of the microbiocide bromine chlo¬ 
ride to evaluate alternatives to chlorination 
to disinfect sewage effluent at the James 
River Sewage Treatment Plant; this use was 
authorized in a previous experimental use 
permit. The program is authorized only in 
the State of Virginia. The experimental use 
permit is effective from April 7, 1978 to 
April 7. 1979. 

No. 891-EUP-30. Hercules, Inc., Wilming¬ 
ton, Del. 19899. This experimental use 
permit allows the use of 10.800 pounds of 
the herbicide N-chloroacetyl-N-<2, 6-dieth- 
ylphenyl) glycine, ethyl ester on sugarbeets 
and soybeans to evaluate control of various 
grasses and broadleaf weeds. A total of 6,681 
acres is involved: the program is authorized 
only in the States of Alabama, Arizona. Ar¬ 
kansas. California, Colorado, Georgia. 
Idaho, Illinois, Indiana, Iowa. Kansas. Ken¬ 
tucky. Louisiana. Michigan. Minnesota, Mis¬ 
sissippi. Missouri, Montana, Nebraska, 
North Carolina, North Dakota. Ohio, Okla¬ 
homa. Oregon, South Carolina, Texas. 
Utah, Washington. Wisconsin, and Wyo¬ 
ming. The experimental use permit if effec¬ 
tive from April 12. 1978 to April 12, 1979. 
Temporary tolerances for residues of the 
active ingredient in or on soybeans and su¬ 
garbeets have been established. 

No. 476-EUP-94. Stauffer Chemical Co.. 
Richmond, Calif. 94804. This experimental 
use permit allows the use of 929 pounds of 
the insecticide O.O-dimethyl 0-(4-nitro-m- 
tolyl) phosphorothioate on forests of spruce 
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and fir trees to evaluate control of the east¬ 
ern spruce budworm. A total of 5.000 acres 
is involved: the program is authorized only 
in the State of Maine. The expermental use 
permit is effective from April 12, 1978 to 
April 12. 1979. 

No. 201-EUP-63. Shell Oil Co., Washing¬ 
ton. D.C. 20036. This experimental use 
permit allows the use of 400 pounds of the 
insecticide cyano(3-phenoxyphenol )methyl- 
4 . chloro - alpha - (1 - methylethyl) - ben¬ 
zene- acetate on peanuts, pears, potatoes, 
and soybeans to evaluate control of any 
phytaganous insect occurring during the 
growing season on the various crops. A total 
of 525 acres is involved. The experimental 
use permit is effective from April 12. 1978 to 
April 12. 1979. 

No. 201-EUP-62. Shell Oil Co.. Washing¬ 
ton. D.C. 20036. This experimental use 
permit allows the use of 550 pounds of the 
insecticide cyano(3-phenoxphenol )methy 1-4- 
chloro-alpha-( 1-methylethyl )benzeneacetate 
on lettuce (head), cabbage, cauliflower, 
broccoli, snapbeans (green beans), dry 
beans, dry peas, cucumber, squash, peppers, 
tomatoes, field com (grown for seed only), 
sugarbeets. grapes, sweet com. apples, and 
peaches to evaluate control of any phyta¬ 
ganous Insects occurring during the growing 
season on the various crops. A total of 445 
acres is involved: this program and the one 
above are authorized only in the States of 
Alabama, Arizona, Arkansas. California, 
Colorado, Delaware, Florida, Georgia, 
Idaho, Illinois, Indiana, Iowa, Maryland. 
Michigan. Minnesota, Mississippi. Missouri, 
Nebraska, New Jersey, New York. North 
Carolina. North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, South Carolina. Ten¬ 
nessee, Texas, Virginia, Washington, and 
Wisconsin. This experimental use permit is 
also effective from April 12. 1978 to April 
12, 1979. These two permits are being issued 
with the limitation that all treated crops 
will be destroyed or used for research pur¬ 
poses only. 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to room E-315. Registration Di¬ 
vision (WH-567), Office of Pesticide 
Programs, EPA, 401 M Street SW., 
Washington. D.C. 20460. It is suggest¬ 
ed that such interested persons call 
202-755-4851 before visiting the EPA 
Headquarters Office so that the ap¬ 
propriate permits may be made conve¬ 
niently available for review purposes. 
These files will be available for inspec¬ 
tion from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sec. 5, Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
Stat. 973: 89 Scat. 751 7 U.S.C. 136(a) et 

seq).) 

Dated: August 7, 1978. 

Douglas D. Campt, 

Acting Director , 

Registration Division . 

[FR Doc. 78-22487 Filed 8-11-78: 8:45 am] 
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(FRL 945-1 OPP-50375] 

MOBAY CHEMICAL CORP. et at. 

Issuance of Experimental Use Permits 

The Environmental Protection 
Agency (EPA) has issued experimental 
use permits to the following appli¬ 
cants. Such permits are in accordance 
with, and subject to, the provisions of 
40 CFR Part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 3125-EUP—145. Mobay Chemical 
Corp., Kansas City. Mo. 64120. This experi¬ 
mental use permit allows the use of 3,648 
pounds of the herbicide 4-amino-6-(l,l-di- 
methylethyl) - 3 - (methylthio) -1,2,4 - tria- 
zin-5(4H)-one on barley and wheat to evalu¬ 
ate control of various grasses and broadlc&f 
weeds. A total of 1,200 acres is involved. The 
experimental use permit is effective from 
April 11. 1978 to April 11.1979. 

No. 3125—EUP-144. Mobay Chemical 
Corp., Kansas City, Mo. 64120. This experi¬ 
mental use permit allows the use of 3,648 
pounds of the herbicide 4-amino-6-(l,l-di- 
methylethyl) - 3 - methylthio) - 1,2,4 - tria- 
zin-5(4H>-one on barley and wheat to evalu¬ 
ate control of various grasses and broadleaf 
weeds. A total of 1,200 acres is involved: this 
program and the one above are authorized 
only in the States of Arizona. California, 
Idaho, Minnesota, Mon tan ta. Nevada, North 
Dakota. Oklahoma, Oregon. South Dakota, 
Texas, Utah, and Washington. This experi¬ 
mental use permit is also effective from 
April 11. 1978 to April 11, 1979. The permits 
will use the same active ingredient, but dif¬ 
ferent formulations. Temporary tolerances 
for residues of the active ingredient in or on 
barley and wheat have been established. 

No. 359—EUP-55. Rhodia, Inc., Mon¬ 
mouth Junction, N.J. 08852. This experi¬ 
mental use permit allows the use of 500 
pounds of fungicide 3-(3.5-dichloropheny)- 
N-( 1 -methylethyl )-2,4-dioxo-l -imidazolidine- 
carboxamide on turfgrass to evaluate con¬ 
trol of dollar spot, brown patch, leafspot 
and melting out. A total of 30 acres is in¬ 
volved; the program is authorized only in 
the States of Flordia, Georgia, Hawaii, Illi¬ 
nois, Maryland. Massachusetts, Michigan, 
New Jersey. New York, North Carolina, 
Ohio, Pennsylvania, Rhode Island. Texas, 
Virginia, and Wisconsin. The experimental 
use permit Is effective from April 12,1978 to 
April 12. 1979. 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to room E-315. Registration Di¬ 
vision (WH-567), Office of Pesticide 
Programs, EPA, 401 M Street SW., 
Washington. D.C. 20460. It is suggest¬ 
ed that such interested persons call 
202-755-4851 before visiting the EPA 
Headquarters Office so that the ap¬ 
propriate permits may be made conve¬ 
niently available for review purposes. 
These files will be available for inspec¬ 
tion from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sec. 5. Federal In secti cide. Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
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Stat. 973; 89 Stat. 751; (7 U.S.C. 136(a) et 
seq.).) 

Dated: August 7, 1978. 

Douglas D. Campt, 
Acting Director\ 
Registration Division. 

[FR Doc. 78-22489 Filed 8- 11-78: 8:45 am] 

[ 6560 - 01 ] 

[FRL 945-6: PP 7G1902/T157] 

OXADIAZON 

Renewal of Temporary Tolerances 

On August 12, 1977, the Environ¬ 
mental Protection Agency (EPA) an¬ 
nounced (42 FR 40969) the establish¬ 
ment of temporary tolerances for the 
combined residues of the herbicide ox- 
adiazon (2 - tert - butyl - 4 - (2,4 - dich- 
loro - 5 - isopropoxyphenyl) - A* - 1,3,4 
- oxadiazolin - 5 - one) and its metabo¬ 
lite (2 - tert - butyl - 4 - (2,4 - dichloro - 
5 - hydroxy - phenyl) - A* - 1,3.4 - oxa¬ 
diazolin - 5 - one) in or on the raw agri¬ 
cultural commodities peanut hulls 
(shells) at 1 part per million (ppm) 
and peanuts (nutmeat) and peanut 
forage and hay at 0.5 ppm. These to¬ 
lerances were established in response 
to a pesticide petition (PP 7G1902) 
submitted by Rhodia, Inc., P.O. Box 
125, Monmouth Junction, N.J. 08852. 
These temporary tolerances expired 
May 13. 1978. 

Rhodia, Inc., requested a 2-year re¬ 
newal of these temporary tolerances 
both to permit continued testing to 
obtain additional data and to permit 
the marketing of the above raw agri¬ 
cultural commodities when treated in 
accordance with the provisions of an 
experimental use permit that was re¬ 
newed under the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA), as amended (86 Stat. 973; 89 
Stat. 751; 7 U.S.C. 136(a) et seq.). 

The scientific data reported and all 
other relevant material were evaluat¬ 
ed, and it was determined that a re¬ 
newal of the temporary tolerances 
would protect the public health. 
Therefore, the temporary tolerances 
have been renewed on condition that 
the pesticide be used in accordance 
with the experimental use permit with 
the following provisions: 

1. The total amount of the pesticide 
to be used will not exceed the quantity 
authorized by the experimental use 
permit. 

2. Rhodia, Inc., w r ill immediately 
notify the EPA of any findings from 
the experimental use that have a bear¬ 
ing on safety. The firm will also keep 
records of production, distribution, 
and performance and on request make 
the records available to any author¬ 
ized officer or employee of the EPA or 
the Food and Drug Administration. 
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These temporary tolerances expire 
April 17. 1980. Residues not in excess 
of 1 ppm in or on peanut hulls (shells) 
and 0.5 ppm in or on peanuts (nut- 
meat) and peanut forage and hay after 
this expiration date will not be consid¬ 
ered actionable if the pesticide is legal¬ 
ly applied during the term of and in 
accordance with the provisions of the 
experimental use permit and tempo¬ 
rary tolerances. These temporary to¬ 
lerances may be revoked if the experi¬ 
mental use permit is revoked or if any 
scientific data or experience with this 
pesticide indicates such revocation is 
necessary to protect the public health. 
Inquiries concerning this notice may 
be directed to the Special Registra¬ 
tions Branch, Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams, Room 315, East Tower, 401 M 
Street SW., Washington, D.C. 20460, 
202-755-4851. 

(Sec. 408(j), Federal Food. Drug, and Cos¬ 
metic Act (21 U.S.C. 346a(a)).) 

Dated: August 7, 1978. 

Douglas D. Campt, 
Acting Director , 
Registration Division. 

[FR Doc. 78-22486 Filed 8-11-78; 8:45 am) 


[ 6560 - 01 ] 

[FRL 944-7: OPP-50377) 

PENNWALT CORP. 

Issuance of Experimental Use Permit 

The Environmental Protection 
Agency (EPA) has issued an experi¬ 
mental use permit to the following ap¬ 
plicant. Such permit is in accordance 
with, and subject to, the provisions of 
40 CFR Part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 4581-EUP-16. Pennwalt Corp., King 
of Prussia. Pa. 19406. This experimental use 
permit allows the use of 10,579 pounds of 
the insecticide methyl parathion on al¬ 
monds. apples, artichokes, beans (snap, dry, 
lima), cabbage, com (field and sweet), 
cotton, conifers, cranberries, cucurbits (cu¬ 
cumbers, melons, squash), grapes, onions 
and garlic, pears, peas, peanuts, peppers, po¬ 
tatoes, rangeland, rice and small grains, 
strawberries, soybeans, sugar beets, stone 
fruits, tomatoes, turf, and turnips to evalu¬ 
ate control of various insects. A total of 
10,479 acres is Involved; the program is au¬ 
thorized only in the States of Alabama, Ari¬ 
zona, Arkansas, California, Colorado. Dela¬ 
ware. Florida, Idaho. Illinois. Indiana. Iowa, 
Kansas. Kentucky. Louisiana. Maine. Mary¬ 
land, Michigan, Minnesota, Missouri, Mon¬ 
tana. Nebraska, Nevada, New Jersey, New 
Mexico, New York. North Dakota, Ohio, 
Oklahoma, Oregon. South Carolina, South 
Dakota, Texas. Utah, Virginia, Washington. 
Wisconsin, and Wyoming. The experimental 
use permit is effective from May 6. 1978 to 
May 6. 1980. This permit is being extended 
to cover the crops and quantity of product 
left over in connection with experimental 


use permits 4581-EUP-16 and 4581-EUP-24, 
8,133 pounds active ingredient left over 
from No. 4581-EUP-16 and 2.446 pounds a.i. 
left over from No. 4581-EUP-24. Permanent 
tolerances for residues of the active ingredi¬ 
ent in or on apples, almonds, artichokes, 
barley, beans, cabbage, com. cotton, cran¬ 
berries, cucumbers, grapes, melons, oats, 
onions, peanuts, pears, peas, peppers, pota¬ 
toes. rangeland, rice, soybeans, squash, 
stone fruits (except damsons and paw paws), 
sugar beets, tomatoes, turnips, and wheat 
have been established (40 CFR 180.121). 

Interested parties wishing to review 
the experimental use permit are re¬ 
ferred to room E-315, Registration Di¬ 
vision (WH-567), Office of Pesticide 
Programs, EPA, 401 M Street SW., 
Washington, D.C. 20460. It is suggest¬ 
ed that such interested persons call 
202-775-4851 before visiting the EPA 
Headquarters Office, so that the ap¬ 
propriate permit may be made conve¬ 
niently available for review purposes. 
This file will be available for inspec¬ 
tion from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sec. 5. Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
Stat. 973; 89 Stat. 751; (7 U.S.C. 136(a) et 
seq.).) 

Dated: August 7. 1978. 

Douglas D. Campt, 
Acting Director , 
Registration Division. 

CFR Doc. 78-22491 Filed 8-11-78; 8:45 am] 


[ 6560 - 01 ] 

[FRL 944-8: OPP-50376] 

RHODIA INC., ET AL 
Issuance of Experimental Use Permits 

The Environmental Protection 
Agency (EPA) has issued experimental 
use permits to the following appli¬ 
cants. Such permits are in accordance 
with, and subject to, the provisions of 
40 CFR part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 359-EUP-56. Rhodia, Inc., Monmouth 
Junction, NJ 08852. This experimental use 
permit allows the use of 1,480 pounds of the 
fungicide oxadlazon on peanuts to evaluate 
control of various annual grasses and broad- 
leaf weeds. A total of 450 acres is Involved; 
the program is authorized only in the States 
of Alabama, Florida, Georgia, North Caroli¬ 
na, Oklahoma, South Carolina, Texas, and 
Virginia. The experimental use permit is ef¬ 
fective from April 17, 1978 to April 17, 1980. 
A temporary tolerance for residues of the 
active ingredient in or on peanuts has been 
established. 

No. 524-EUP-39. Monsanto Co., St. Louis, 
MO 63166. This experimental use permit 
allows the use of 1,544 pounds of the herbi¬ 
cide alachlor on peanuts to evaluate control 
of broadleaf weeds and various grasses. A 
total of 526 acres is involved; the program is 
authorized only in the States of Alabama, 
Florida. Georgia, North Carolina, Oregon. 
South Carolina, and Virginia. The experi¬ 


mental use permit is effective from April 1. 
1978 to April 1. 1980. Permanent tolerances 
for residues of the active ingredient in or on 
peanuts and peanut hulls have been estab¬ 
lished (40 CFR 180.249). 

No. 524-EUP-41. Monsanto Co., St. Louis. 
MO 63166. This experimental use permit 
allows the use of 4,110 pounds of the herbi 
cide glyphosate in forests to evaluate con¬ 
trol of annual and perennial herbaceous 
weeds, woody brush, and deciduous trees. A 
total of 3,040 acres is involved, the program 
is authorized only in the States of Alabama. 
California. Georgia. Idaho. Louisiana 
Maine. Michigan. Minnesota. Mississippi. 
Montana. New Hampshire, New York. 
Oregon, Pennsylvania. Tennessee, Utah. 
Vermont, Virginia, Washington. West Vir 
ginia, and Wisconsin. The experimental use 
permit is effective from April 10. 1978 to 
April 10. 1980. This permit is being issued 
with the condition that a forest ecosystem 
study will be initiated during the course of 
the program. 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to Room E-315, Registration 
Division (WH-567). Office of Pesticide 
Programs. EPA, 401 M St. SW.. Wash- 
ington, D.C. 20460. It is suggested that 
such interested persons call 202-755- 
4851 before visiting the EPA head¬ 
quarters office so that the appropriate 
permits may be made conveniently 
available for review purposes. These 
files will be available for inspection 
from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sect. 5, Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
Stat. 973; 89 Stat. 751 (7 U.S.C. 136(a) et 
seq.).) 

Dated: August 7, 1978. 

Douglas D. Campt, 
Acting Director , 
Registration Division. 

[FR Doc. 78-22490 Filed 8-11-78; 8:45 am] 


[ 6560 - 01 ] 

[FRL 945-3; OPP-503731 

3M CO. ET Al. 

Issuance of Experimental Use Permits 

The Environmental Protection 
Agency (EPA) has issued experimental 
use permits to the following appli¬ 
cants. Such permits are in accordance 
with, and subject to, the provisions of 
40 CFR Part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 7182-EUP-20. 3M Co., St. Paul. MN 
55101. This experimental use permit allows 
the use of 4,500 pounds of the plant regula¬ 
tor diethanolamine salt of mefluidide (N- 
[2m4-dimethyl-5-[[[trifluoromethyl) sul- 
fonyl) amino) phenyl] acetamide) on sugar 
cane to evaluate its use as a ripener. A total 
of 5,200 acres is Invloved; the program is au¬ 
thorized only in the State of Hawaii. The 
experimental use permit is effective from 
May 8. 1978 to May 8, 1979. A temporary 
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tolerance for residues of the active ingredi¬ 
ent in or on sugarcane has been established. 

No. 1471-EUP-42. Elanco Products Co.. In¬ 
dianapolis, IN 46206. This experimental use 
permit allows the use of 300 pounds of the 
herbicide trifluralin on asparagus to evalu¬ 
ate control of annual grasses and broadleaf 
weeds, Johnson grass rlhizomes, and field 
bindweed. A total of 300 acres is involved; 
the program is authorized only in the States 
of California and Washington. The experi¬ 
mental use permit is effective from April 11, 
1978 to April 11, 1979. A temporary toler¬ 
ance for residues of the active ingredient in 
or on asparagus has been established. 

No. 3125-EUP-143, Mobay Chemical Co.. 
Kansas City MO 64120. This experimental 
use permit allows the use of 2,000 pounds of 
the insecticide 2-f(ethylthio)methyl]phenol 
methylcarbamate on potatoes to evaluate 
control of aphids. A total of 1,000 arces is in¬ 
volved; the program is authorized only in 
the States of Alabama, California, Colorado, 
Florida, Idaho. Maine. Michigan. Minneso¬ 
ta. New York, North Dakota, Oregon, Penn¬ 
sylvania, Virginia, Washington, and Wiscon¬ 
sin. The experimenal use permit is effective 
from March 24. 1978 to March 24. 1979. A 
temporary tolerance for residues of the 
active ingredient in or on potatoes has been 
established. 

No. 352-EUP-95. E.I. DuPont <le Nemours 
and Co., Wilmington, DE 19898. This experi¬ 
mental use permit allows the use of 1,800 
pounds of the insecticeide methomyl in for¬ 
ests to evaluate control of eastern and west¬ 
ern spruce budworm and -forest tent cater¬ 
pillar. A total of 7,500 acres is involved; the 
program is authorized only in the States of 
Idaho, Maine. Michigan, Minnesota, Mon¬ 
tana. Oregon, Washington, and Wisconsin. 
The experimental use permit is effective 
from March 24. 1978 to March 24, 1979. The 
permit is issued under the condition that a 
forest ecosystem study is initiated with the 
permit. 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to Room E-315, Registration 
Division (WH-567), Office of Pesticide 
Programs. EPA, 401 M St. SW.. Wash¬ 
ington, D.C. 20460. It is suggested that 
such interested persons call 202-755- 
4851 before visiting the EPA head¬ 
quarters office so that the appropriate 
permits may be made conveniently 
available for review purposes. These 
files will be available for inspection 
from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

(Sec. 5. Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended (86 
Stat. 973; 89 Stat, 751; (7 U.S.C. 136(a) et 

seq.*)).) 

Dated: August 7, 1978. 

Douglas D. Compt, 
Acting Director, 
Registration Division . 
(FR Doc. 78-22488 Filed 8-11-78; 8:45 am) 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

CFCC 78-567; CC Docket No. 78-242] 

SOUTHERN BELL TELEPHONE A TELEGRAPH 

CO. AND SOUTHWESTERN BELL TELEPHONE 

CO. 

Inquiry Into Alleged Improper Activities 

Adopted: July 27, 1978. 

Released: August 7, 1978. 

By the Commission: Commissioners 
Ferris, Chairman; and Quello absent. 

1. In February 1975, the Commission 
began monitoring investigations being 
carried on by several Federal and 
State agencies into various public alle¬ 
gations of misconduct by two operat¬ 
ing companies in the Bell System. See. 
FCC News, No. 46081, released Febru¬ 
ary 4, 1975; Public Notice, No. 48002, 
released March 20, 1975. Based on the 
information which has come before 
the Commission as the result of its 
monitoring program, as well as plead¬ 
ings and petitions requesting an inves¬ 
tigation, we now have decided to insti¬ 
tute an inquiry to determine whether 
Southern Bell, Southwestern Bell, or 
other Bell operating companies have 
violated, or are violating sections 201, 
217, 219, 220, 308, and 605 of the Act. 
as well as part 31, sections 43.21 and 
43.31 of the Commission’s rules. The 
allegations before us involve only 
Southern Bell and Southwestern Bell, 
and. among other things, include 
abuses of political and charitable con¬ 
tributions, improper use of corporate 
funds and facilities, and rate and ex¬ 
pense voucher data falsifications. 

2. We have determined that the 
public interest, in view of the sensitiv¬ 
ity of the matters at issue, requires 
that the investigatory sessions be 
closed to the public. Specifically, we 
believe the confidential nature of such 
proceedings will encourage otherwise 
reluctant witnesses to come forward 
with relevant information. 1 In turn. 


‘In these circumstances we agree with a 
previous recommendation of former Chief 
Administrative Law Judge Gladstone: It is 
strongly urged that, in any similar future 
situations, the Commission adhere to its 
former practice of conducting such investi¬ 
gations in a nonpublic manner. Doing so en¬ 
hances the likelihood that witnesses will 
testify fully and frankly under the cloak of 
confidentiality; that witnesses will be less 
likely to be influenced in respect to their 
testimony by virtue of their obtaining 
knowledge of the identity and testimony of 
other witnesses; and the proceeding will 
lend itself to more orderly and better con¬ 
trol by eliminating the continual presence 
of counsel fore persons or entities with a 
stake or Interest in the outcome, who quite 
naturally feel Impelled to inject themselves 
Into the proceeding in respect to their own 
witnesses, as well as "adverse'’ witnesses, in 
the usual role of advocates in an adversary 


similar considerations in our view re¬ 
quire that he investigatory record be 
kept temporarily nonpublic until the 
Commission has had the opportunity 
to review it fully, and determine which 
portions should be made public. 

3. Therefore, it is ordered, on the 
Commission’s own motion, pursuant of 
sections 4(i), 4(j), 213(f), 218, 220(c), 
403, and 409(e) of the Communications 
Act of 1934, as amended, that a pro¬ 
ceeding be instituted to inquire into al¬ 
legations of abuses of political and 
charitable contributions improper use 
of corporate funds and facilities, rate 
and expense voucher data falsifica¬ 
tions, and other related activities. 

4. It is further ordered. That the in¬ 
quiry shall be a nonpublic proceeding, 
and the investigatory record shall be a 
kept nonpublic until the Commission 
shall order otherwise. 

5. It is further ordered. That pursu¬ 
ant to section 5(d)(1) of the Communi¬ 
cations Act of 1934, as amended, for 
the purpose of this inquiry authority 
is hereby delegated to the Chief Ad¬ 
ministrative Law Judge of the Com¬ 
mission to require by subpena the pro¬ 
duction of books, papers, correspon¬ 
dence, memorandums and other rec¬ 
ords deemed relevant to the inquiry; 
to administer oaths and affirmations, 
subpena witnesses, compel their at¬ 
tendance, take evidence; and to per¬ 
form such other duties In this connec¬ 
tion as may be necessary or appropri¬ 
ate to the compilation of a complete 
record concerning the subject matter 
of this inquiry. 

6. It is further ordered. That the 
Chief Administrative Law Judge is 
specifically authorized to designate a 
Commission administrative law judge 
to exercise the authority conferred by 
this order; and to require witnesses to 
testify and produce evidence under au¬ 
thority of, and in the manner provided 
in, section 409 of the Communications 
Act of 1934, as amended, when re¬ 
quested to do so by Commission coun¬ 
sel. 

7. It is further ordered. That the sub¬ 
pena powers delegated by this order 
shall be exercised in accordance with 
sections 1.331 through 1.340 of the 
Commission's rules. Motions to quash 
or limit subpena shall be directed to 
the presiding administrative law judge 
in accordance with section 1.334 of the 
rules. 

8. It is further ordered . That the por- 
ivisions of section 1.27 of the Commis¬ 
sion’s rules shall apply to the produc¬ 
tion of oral and documentary evidence 
under subpena. 

9. It is further ordered , That the pre¬ 
siding administrative law judge may 
convene sessions at such places as may 
be deemed necessary for the further 
conduct of this inquiry. 


proceeding. See Storz Broadcasting Co., 
FCC 75 M-1547, released Sept. 16. 1975. 
note 2. 
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10. It is further ordered. That, upon 
conclusion of the inquiry ordered 
herein, the presiding administrative 
law judge shall certify the record to 
the Commission for appropriate 
action, and the Commission counsel 
shall report their findings and recom¬ 
mendations to the Commission. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

[FR Doc. 78-22598 Filed 8-11-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 
ARKANSAS VALLEY BANCSHARES, INC 
Formation of Bank Holding Company 

Arkansas Valley Bancshares, Inc., 
Broken Arrow, Okla., has applied for 
the Board's approval under Section 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1)) to become a 
bank holding company by acquiring 80 
percent or more of the voting shares 
of the Arkansas Valley State Bank, 
Broken Arrow, Okla. The factors that 
are considered in acting on the appli¬ 
cation are set forth in section 3(c) of 
the act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Knasas City. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank, to be received not later than 
September 1, 1978. 

Board of Governors of the Federal 
Reserve System, August 8, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

CFR Doc. 22587 Filed 8-11-78; 8:45 am] 


[ 6210 - 01 ] 

BANK OF VIRGINIA COMPANY 
Acquisition of Bank 

Bank of Virginia Co., Richmond, Va., 
has applied for the Board’s approval 
under section 3(a)(3) of the Bank 
Holding Co. Act (12 U.S.C. 1842(a)(3)) 
to acquire 100 percent of the voting 
shares of Bank of Virginia-Richmond, 
Richmond, Va. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the act 
(12 U.S.C. 1842(0). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Richmond. Any person wishing to 
comment on the application should 
submit views in writing to the Secre¬ 
tary, Board of Governors of Federal 
Reserve System. Washington, D.C. 


20551, to be received not later than 
August 30, 1978. 

Board of Governors of the Federal 
Reserve System, August 10, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board . 
(FR Doc. 78-22713 Filed 8-11-78; 8:45 am] 


[ 6210 - 01 ] 

CReg. Z; Docket No. R-0175] 

EXEMPTION APPLICATION UNDER THE TRUTH 
IN LENDING ACT 

Massachusetts 

AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Notice of exemption applica¬ 
tion. 

SUMMARY: The commissioner of 
banks for the Commonwealth of Mas¬ 
sachusetts has applied for an exten¬ 
sion of its current exemption under 
the Truth in Lending Act to cover fed¬ 
erally chartered credit unions with 
headquarters in Massachusetts. This 
exemption request is based -on an 
agreement with the National Credit 
Union Administration. 

DATE: Comments regarding this ap¬ 
plication must be received on or before 
September 8, 1978. 

ADDRESS: Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551. All comments 
should refer to Docket No. R-0175. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Plows, Section Chief. Reg¬ 
ulations Section, Division of Con¬ 
sumer Affairs. Board of Governors 
of the Federal Reserve System, 
Washington, D.C. 20551. 202-452- 
3667. 

SUPPLEMENTARY INFORMATION: 

(1) The commissioner of banks for the 
Commonwealth of Massachusetts has 
applied to the Board for an exemption 
from the disclosure requirements of 
chapter 2 of the Truth in Lending Act 
(15 U.S.C. 1601, 1631-1645) as imple¬ 
mented by regulation Z (12 CFR 226). 
The application was filed pursuant to 
§123 of the Federal act (15 U.S.C. 
1633) and §226.12 and supplement II 
to regulation Z (12 CFR 226.12) and is 
based on Massachusetts’ current ex¬ 
emption under those sections and an 
agreement reached between the com¬ 
missioner of banks and the National 
Credit Union Administration. 

(2) If the Board grants an exemption 
In this case, the exemption would have 
the effect of extending to federally 
chartered credit unions having their 
main office, or office of charter, in the 
Commonwealth the terms of Massa¬ 
chusetts’ current exemption, as set 


forth in supplement III to regulation 
Z. While the exemption application is 
pending before the Board, however, all 
federally chartered credit unions 
having their main office, or office of 
charter, in the Commonwealth of Mas¬ 
sachusetts are subject to the Federal 
act and must comply with regulation Z 
and the authority of the National 
Credit Union Administration. 

(3) Copies of the exemption applica¬ 
tion are available for public inspection 
and copying during regular business 
hours in Room B-1118 at the Board s 
offices, 20th Street and Constitution 
Avenue NW., Washington, D.C., and at 
the Federal Reserve Bank of Boston, 
Boston, Mass. 

(4) To aid the Board’s consideration 
of this matter, interested persons are 
invited to submit written comments to 
the Secretary, Board of Governors of 
the Federal Reserve System, Washing¬ 
ton, D.C. 20551, to be received no later 
than September 8, 1978. All submitted 
materials should include a reference to 
docket No. R-0175. The comments 
that are received will be made availa¬ 
ble for public inspection and copying 
upon request, except as provided in 
§ 26.16(a) of the Board’s rules regard¬ 
ing the availability of information (12 
CFR 261.6(a)). 

By order of the Board of Governors, 
August 7, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 78-22522 Filed 8-11-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL OPEN MARKET COMMITTEE 

Longer Run Ranges for Monetary Aggregates; 
Correction 

August 9, 1978. 

In FR Doc. 78-21923 appearing at 
page 35099 of the issue for Tuesday, 
August 8, 1978, the date for adoption 
of the ranges for rates of growth 
should read July 18, 1978. 

Board of Governors of the Federal 
Reserve System, August 9, 1978. 

Griffith L. Garwood. 
Deputy Secretary of the Board. 

(FR Doc. 78-22629 Filed 8-11-78; 8:45 am) 


[ 6210 - 01 ] 

FIRST VIRGINIA BANKSHARES CORP. 

Acquisition of Bank 

August 9, 1978. 

First Virginia Bankshares Corp., 
Falls Church, Va.. has applied for the 
Board’s approval under section 3(a)(3) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(3)) to acquire 100 per¬ 
cent of the voting shares of First Vir¬ 
ginia Bank-Eastern, Warrenton, Va. 
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The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the act (12 U.S.C. 

1842(0). 

In addition to the factors considered 
under section 3 of the act (banking 
factors), the Board will consider the 
proposal in the light of the company’s 
nonbanking activities and the provi¬ 
sions and prohibitions in section 4 of 
the act (12U.S.C. 1843). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Richmond.^ Any person wishing to 
comment on the application should 
submit views in writing to the Secre¬ 
tary. Board of Governors of the Feder¬ 
al Reserve System, Washington, D.C. 
20551, to be received not later than 
September 5, 1978. 

Board of Governors of the Federal 
Reserve System, August 8, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

[FR Doc. 78-22631 Filed 8-11-78; 8:45 am) 


[6210-01] 

HASKELL BANCSHARES, INC. 

Formation of Bank Holding Company 

August 9, 1978. 

Haskell Bancshares, Inc., Haskell, 
Tex., has applied for the Board’s ap¬ 
proval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 99.9 percent 
(less directors’ qualifying shares) of 
the voting shares of Haskell National 
Bank, Haskell, Tex. The factors that 
are considered in acting on the appli¬ 
cation are set forth in section 3(c) of 
the act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com¬ 
ment on the application should submit 
views in writing to the Reserve Bank, 
to be received not later than Septem¬ 
ber 7. 1978. 

Board of Governors of the Federal 
Reserve System, August 9, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

tFR Doc. 78 22630 Filed 8-11-78; 8:45 am) 


[ 6820 - 28 ] 

GENERAL SERVICES 
ADMINISTRATION 

Advisory Panel on Stockpile Disposal Policies 
Meeting 

Notice is hereby given of the conven¬ 
ing of an advisory panel on stockpile 
disposal policies, August 29 and 30 


NOTICES 

from 9 a.m. to 4 p.m.. Room 5141 A. 
General Services Administration, 18th 
and F Streets NW., Washington, D.C. 
The panel will review existing proce¬ 
dures and make any necessary recom¬ 
mendations with respect to the meth¬ 
ods by which the Office of Stockpile 
Disposal. General Services Administra¬ 
tion, markets excess materials. 

The meeting will be open to the 
public. 

Dated: August 3, 1978. 

Joseph A. Mitchell, 
Director, Federal 
Preparedness Agency. 

[FR Doc. 78-22655 Filed 8-11-78; 8:45 am) 


[ 4110 - 92 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Federal Council on the Aging 
SENIOR SERVICES COMMITTEE 

The Federal council on the Aging 
was established by the 1973 amend¬ 
ments to the Older Americans Act of 
1965 (Pub. L. 93-29, 42 U.S.C. 3015) for 
the purpose of advising the President, 
the Secretary of Health, Education, 
and Welfare, the Commissioner on 
Aging, and the Congress, on matters 
relating to the special needs of older 
Americans. 

Notice is hereby given pursuant to 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 5 U.S.C. app. 1, sec. 10. 
1976) that the Council's Committee on 
Senior Services will hold a meeting on 
Tuesday, September 6, from 9:30 a.m. 
to 5 p.m. Room 4254, HEW-North 
Building, 330 Independence Ave. SW.. 
Washington, D.C. 20201. 

The agenda will consist of a review 
of the mandate of the Committee; con¬ 
sideration of research design of man¬ 
dated study on federally assisted tran¬ 
sportion programs for the elderly; con¬ 
sideration of proposed studies on serv¬ 
ice implications for the elderly in cur¬ 
rent and proposed legislation in three 
areas: (A) Housing, (B) Income main¬ 
tenance, (C) Welfare reform (employ¬ 
ment); consideration of the recommen¬ 
dations in the FCA study of the treat¬ 
ment of assets in income-conditioned 
Government benefit program; consid¬ 
eration of FCA priorities from among 
specific studies and the nature and 
scope of further proposed studies. 

Further information on the Council 
may be obtained from the FCA Secre¬ 
tariat, Federal Council on the Aging. 
Washington. D.C. 20201, telephone 


36003 

202-245-0441. FCA meetings are open 
for public observation. 

Nelson H. Cruikshank, 
Chairman , 

Federal Council on the Aging. 
August 7,1978. 

[FR Doc. 78-22553 Filed 8-11-78: 8:45 am) 


[ 4110 - 92 ] 

LONG TERM CARE COMMITTEE 
Meeting 

The Federal Council on the Aging 
was established by the 1973 amend¬ 
ments to the Older Americans Act of 
1965 (Pub. L. 93-29. 42 U.S.C. 3015) for 
the purpose of advising the President, 
the Secretary of Health, Education, 
and Welfare, the Commissioner on 
Aging, and the Congress, on matters 
relating to the special needs of older 
Americans. 

Notice is hereby given pursuant to 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 5 U.S.C. app. 1, sec. 10. 
1976) that the Council’s Committee on 
Long Term Care will hold a meeting 
on Monday, September 11 from 9:30 
a.m. to 5 p.m., in Room 4254, HEW- 
North Building, 330 Independence 
Avenue SW., Washington, D.C. 20201. 

The agenda will consist of considera¬ 
tion of the Study of Health Manpower 
Needs for Services to Older Americans 
and a brief overview of current activi¬ 
ties in long term care. 

Further Information on the Council 
may be obtained from the FCA Secre¬ 
tariat, Federal Council on the Aging, 
Washington, D.C. 20201, telephone 
202-245-0441. FCA meetings are open 
for public observation. 

Nelson H. Cruikshank. 

Chairman , 

Federal Council on the Aging. 

August 7, 1978. 

[FR Doc. 78-22554 Filed 8-11-78; 8:45 am) 


[ 4110 - 92 ] 

POLICY DEVELOPMENT AND PROGRAM 
EVALUATION COMMITTEE 

Meeting 

The Federal Council on the Aging 
was established by the 1973 amend¬ 
ments to the Older Americans Act of 
1965 (Pub. L. 93-29, 42 U.S.C. 3015) for 
the purpose of advising the President, 
the Secretary of Health, Education, 
and Welfare, the Commissioner on 
Aging, and the Congress, on matters 
relating to the special needs of older 
Americans. 

Notice is hereby given pursuant to 
the Federal Advisory Committee Act 
(Pub. L. 92-463, 5 U.S.C. app. 1, sec. 10, 
1976) that the Council’s Committee on 
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Policy Development and Program 
Evaluation will hold a meeting on Sep¬ 
tember 25 from 9:30 a.m. to 5 p.m., 
Room 4254. HEW-North Building, 330 
Independence Avenue SW., Washing¬ 
ton, D.C. 20201. 

The agenda will consist of a review 
of mandated studies and preliminary 
plans on approaches for the studies; 
development of a committee work 
plan; and follow-up assignments from 
July FCA meeting. 

Further information on the Council 
may be obtained from the FCA Secre¬ 
tariat. Federal Council on the Aging. 
Washington, D.C. 20201, telephone 
202-245-0441. FCA meetings are open 
for public observation. 

Nelson H. Cruikshank 
Chairman , 

Federal Council on the Aging. 

August 7, 1978. 

[FR Doc. 78-22555 Filed 8-11-78; 8:45 am] 


[ 4110 - 08 ] 

National Imtitutet of Health 

COMMUNICATIVE DISORDERS REVIEW 
COMMITTEE 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Communicative Disorders Review 7 
Committee. National Institutes of 
Health. September 7-8 1978, in the 
MGM Grand Hotel, Las Vegas, Nev. 
89111. 

The meeting will be open to the 
public from 9 a.m. until 11 a.m. on 
September 7, to discuss program plan¬ 
ning and program accomplishments. 
Attendance by the public will be limit¬ 
ed to space available. In accordance 
with the provisions set forth in Sec¬ 
tions 552b(c)(4) and 552b(c)(6), Title 5. 
United States Code and section 10(d) 
of Pub. L. 92-463, the meeting will be 
closed to the public on September 7 
from 11 a.m. to adjournment on Sep¬ 
tember 8, for the review 7 , discussion, 
and evaluation of individual initial 
grant applications. The applications 
and the discussion could reveal confi¬ 
dential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the appli¬ 
cations. 

Sylvia Shaffer, Chief, Office of Sci¬ 
entific and Health Reports, Building 
31. Room 8A03, NIH, NINCDS, Be- 
thesda, Md. 20014, telephone 301-496- 
5751. will furnish summaries of the 
meeting and rosters of committee 
members. 

Dr. Ernest J. Moore, Executive Sec¬ 
retary, NINCDS. NIH, Federal Build¬ 
ing, Room 9C14, Bethesda, Md. 20014, 
301-496-9223, will furnish substantive 
program information. 


(Catalog of Federal domestic Assistance 
Program No. 13.852, National Institutes of 
Health.) 

Dated: August 4, 1978. 

Thomas E. Malone, 
Deputy Director , 
National Institutes of Health. 
[FR Doc. 78-22593 Filed 8-11-78; 8:45 am] 


[ 4110 - 08 ] 

ETHICS ADVISORY BOARD 

Matting and Public Hearing 

Notice is hereby given of a meeting 
and public hearing of the Ethics Advi¬ 
sory Board on the subject of the De¬ 
partment's support of research involv¬ 
ing human in vitro fertilization on 
September 15 and 16, 1978, National 
Institutes of Health. Bethesda. Md. 
20014, Building 31. Conference Room 
6, C Wing. The public hearing and the 
meeting will be open to the public, 
except as noted below, subject to the 
limitation of available space. 

The public hearing will convene at 9 
a.m. on September 15. Any person 
wishing to speak at the hearing must 
file a written request and receive prior 
approval from the Board. Requests 
must include a copy of the presenta¬ 
tion, which should be limited to 5 min¬ 
utes. In order to be considered for ap¬ 
proval, requests to speak at the hear¬ 
ing must be received no later than 
August 28 at the following address: 
Ethics Advisory Board, Westwood 
Building, Room 125, 5333 Westbard 
Avenue, Bethesda, Md. 20016. Written 
materials of any length may be sub¬ 
mitted at any time. 

The agenda for the meeting on Sep¬ 
tember 16 will include deliberations on 
whether the Department of Health, 
Education, and Welfare should sup¬ 
port research involving human in vitro 
fertilization and planning of future 
topics for review and study by the 
Board. 

In accordance with the provisions of 
5 U.S.C. 552b<c)(6) and section 10(d) of 
Pub. L. 92-463, the meeting on Sep¬ 
tember 15, 1978, will be closed from 9 
a.m. to approximately 10 a.m. for the 
discussion of internal personnel mat¬ 
ters, the disclosure of which would 
constitute a clearly unwarranted inva¬ 
sion of personal privacy. Follow'ing 
such discussion, the meeting will be 
open to the public until adjournment 
on September 16. 

Requests for information should be 
directed to Charles R. McCarthy, Ph. 
D.. Westwood Building, Room 125, 
5333 Westbard Avenue, Bethesda, Md. 
20016, 301-496-7776. 


Dated: August 7, 1978. 

Thomas E. Malone, 
Deputy Director, 
National Institutes of Health. 
[FR Doc. 78-22594 Filed 8-11-78; 8:45 am] 


[ 4110 - 08 ] 

NATIONAL ADVISORY RESEARCH RESOURCES 

COUNCIL 

Maefing 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Advisory Research Resources 
Council, Division of Research Re¬ 
sources (DRR), September 18-19, 1978, 
Conference Room No. 10, Building 31- 
C, National Institutes of Health, Be¬ 
thesda, Md. 20014. 

The meeting will be open to the 
public from 9 a.m. to recess on Sep¬ 
tember 18 for. The conduct of council 
business, including a report by the Di¬ 
rector, DRR; a report by the Deputy 
Director, DRR; a presentation by a 
member of the council; a report by the 
information officer, DRR, entitled, 
"information activities;" a status 
report and discussion of the general 
clinical research centers program work 
group; a discussion by the planning 
and agenda work group of the council; 
a review of the minority biomedical 
support program; a report entitled, 
"investigation of fraud and abuse by 
DHEW;" and a report entitled, "con¬ 
siderations regarding the development 
of a five-year plan for DRR." Attend¬ 
ance by the public will be limited to 
space available. 

In accordance with the provisions 
set forth in sections 552b(c)(4) and 
552b(c)(6) under title 5, U.S. Code and 
section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public on 
September 19 from 8:30 a.m. to ad¬ 
journment for the review, discussion, 
and evaluation of individual grant ap¬ 
plications. These applications and dis¬ 
cussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

Mr. James Augustine. Information 
Officer, Division of Research Re¬ 
sources, National Institutes of Health, 
Room 5B13, Building 31, Bethesda, 
Md. 20014, 301-496-5545, will provide 
summaries of the meeting and rosters 
of the council members. Dr. James F. 
O’Donnell, Deputy Director, Division 
of Research Resources, National Insti¬ 
tutes of Health, Room 5B03, Building 
31. Bethesda, Md. 20014, 301-496-6023. 
will furnish substantive program infor¬ 
mation and will receive any comments 
pertaining to this announcement. 

(Catalog of Federal domestic assistance pro¬ 
gram Nos. 13.306; 13.333; 13.337; 13.371; 
13.375; National Institutes of Health.) 
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Dated: August 3, 1978. 

Thomas E. Malone, 
Deputy Director , 
National Institutes of Health. 
[FR Doc. 78-22595 Filed 8-11-78; 8:45 am] 


[ 4110 - 08 ] 

ADVISORY COMMITTEES 
Meetings for the Review of Grant Applications 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meetings of com¬ 
mittees advisory to the National 
Cancer Institute. 

These meetings will be open to the 
public to discuss administrative details 
or other issues relating to committee 
business as indicated in the notice. At¬ 
tendance by the public will be limited 
to space available. 

These meetings will be closed to the 
public as indicated below in accord¬ 
ance with the provisions set forth in 
section 552b(c)(6), title 5. U.S. Code 
and section 10(d) of Pub. L. 92-463, for 
the review, discussion and evaluation 
of individual grant applications. These 
applications and the discussions could 
reveal personal information concern¬ 
ing individuals associated with the ap¬ 
plications. 

Mrs. Marjorie F. Early, Committee 
Management Officer, NCI, Building 
31. Room 4B43, National Institutes of 
Health* Bethesda, Md. 20014, 301-496- 
5708 will furnish summaries of the 
meetings and rosters of committee 
members, upon request. Other infor¬ 
mation pertaining to the meeting can 
be obtained from the Executive Secre¬ 
tary indicated. Meetings will be held 
at the National Institutes of Health, 
9000 Rockville Pike, Bethesda, Md. 
20014, unless otherwise stated. 

Name of committee: Subcommittee on 
Cancer Etiology and Prevention of the 
Cancer Research Manpower Review Com¬ 
mittee. 

Dates: September 27. 1978, 9 a.m.-adjoum- 
ment. 

Place: Building 31 A. Conference Room 4. 

National Institutes of Health. 

Times: Closed for the entire meeting. 

Closure reason: To review research grant 
applications. 

Executive secretary: Dr. Leon J. Niemiec, 
Westwood Building, Room 10A18. Nation¬ 
al Institutes of Health, 301-496-7803. 

(Catalog of Federal Domestic Assistance No. 

13.398. National Institutes of Health.) 

Name of committee: Subcommittee on 
Treatment, Restorative Care. Detection, 
and Diagnosis of the Cancer Research 
Manpower Review Committee. 

Dates: September 27, 1978, 9 a.m.-adjourn¬ 
ment. 

Place: Building 31C. Conference Room 8. 

National Institutes of Health. 

Times: Closed for the entire meeting. 

Closure reason: To review research grant 
applications. 


Executive secretary. Dr. Leon J. Niemiec, 
Westwood Building. Room 10A18, Nation 
al Institutes of Health, 301-496-7803. 

(Catalog of Federal Domestic Assistance No. 

13.398, National Institutes of Health.) 

Name of committee: Cancer Research Man¬ 
power Review Committee. 

Dates: September 28. 1978. 9 a.m. 

Place: Building 31C. Conference Room 8, 
National Institutes of Health. 

Times: Open.—September 28, 9 a.m.-9:30 
a.m. Closed.—September 28, 9:30a.m.-ad- 
journment. 

Closure reason: To review research grant 
applications. 

Executive secretary: Dr. Leon J. Niemiec, 
Westw’ood Building, Room 10A18, Nation¬ 
al Institutes of Health. 301-496-7803. 

(Catalog of Federal Domestic Assistance No. 

13.398, National Institutes of Health.) 

Dated: August 4,1978. 

Thomas E. Malone, 
Deputy Director , 
National Institutes of Health. 
[FR Doc. 78-22596 Filed 8-11-78; 8:45 am] 


[ 4110 - 07 ] 

Social Security Administration 

DEMONSTRATION PROJECTS RELATING TO 

PUBLIC SERVICE EMPLOYMENT, TRAINING 

WORK INCENTIVES, AND RELATED MATTERS 

Availability of Guidelines 

The Social Security Amendments of 
1977 (Pub. L. 95-216, Sec. 404) author¬ 
ized special demonstration projects in 
subject areas. This legislation was ef¬ 
fective upon enactment. Regulations 
are being developed. In the interim, 
guidelines have been prepared to assist 
States in completing applications. Ap¬ 
plications submitted on the basis of 
the guidelines may need to be altered 
when regulations are issued. 

The guidelines are available by writ¬ 
ing to: Mr. Lawrence Pullen, Grants 
Management Officer. P.O. Box 7696, 
Gwynn Oak Branch, Baltimore. Md. 
21207, or by telephoning Mr. Pullen at 
301-594-0284. 

Dated: August 8,1978. 

Dan Wortman, 
Acting Commissioner 
of Social Security. 

[FR Doc. 78-22571 Filed 8-11-78; 8:45 am] 


[ 4310 - 84 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of land Management 
OREGON 

Redelegation of Authority 

Pursuant to the authority contained 
in section 1.1(a) of Bureau order 701, 
as amended, the following specific au¬ 
thorities delegated to the State direc¬ 
tor in the cited Bureau order are 


hereby redelegated to the incumbents 
of the positions designated. The spe¬ 
cific authorities redelegated are those 
listed in the designated sections of the 
Bureau order and are subject to the 
limitations listed in that order togeth¬ 
er with any additional limitations out¬ 
lined below. 

Section 3.9(g). Materials other than 
forest products. The district managers 
may take action on any sale or con¬ 
tract for sale of materials, other than 
forest products, or the free use of ma¬ 
terials other than forest products, 
under 43 CFR Part 3610 except trans¬ 
actions in which the materials are 
valued in excess of $5,000. The area 
managers may take action on any sale 
or contract for sale of materials, other 
than forest products, or the free use of 
materials other than forest products, 
under 43 CFR 3610 except transac¬ 
tions in which the materials are 
valued in excess of $2,000. 

All of the above authorities redele¬ 
gated to the area managers are to be 
performed in their respective areas of 
responsibility and in accordance with 
existing policies and regulations and 
under the direct supervision of the dis¬ 
trict manager. The district manager 
may at any time temporarily restrict 
or withhold any portion of the above- 
delegated authority through use of 
district manual supplements. 

This redelegation of authority su¬ 
persedes the redelegation regarding 
sale of materials other than forest 
products dated October 22, 1971 (36 
FR 21085). 

This order will become effective 
August 14, 1978. 

Murl W. Storms, 

State Director: 

Approved: August 7,1978. 

Frank Gregg, 

Director. 

[FR Doc. 78-22590 Filed 8-11-78; 8:45 am] 


[ 4310 - 70 ] 

National Park Service 

CANYON DE CHELLY NATIONAL MONUMENT 

Intention to Negotiate Concession Contract 

Pursuant to the provisions of section 
5 of the Act of October 9, 1965 (79 
Stat. 969; 16 U.S.C. 20), public notice is 
hereby given that thirty (30) days 
after the date of publication of this 
notice, the Department of the Interi¬ 
or, through the Director of the Na¬ 
tional Park Service, proposes to nego¬ 
tiate a concession contract with Jus¬ 
tin’s Inc., authorizing it to continue to 
provide concession facilities and ser¬ 
vices for the public at Canyon de 
Chelly National Monument for a 
period of up to twenty (20) years. 

An assessment of the environmental 
impact of this proposed action has 
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been made and it has been determined 
that it will not significantly affect the 
quality of the environment, and that it 
is not a major Federal action having a 
significant impact on the environment 
under the National Environmental 
Policy Act of 1969. The environmental 
assessment may be reviewed in the 
Office of the Superintendent, Canyon 
de Chelly National Monument, P.O. 
Box 588, Chinle, Ariz. 86503 

The foregoing concessioner has per¬ 
formed its obligations to the satisfac¬ 
tion of the Secretary under an existing 
contract which expires by limitation 
of time on December 31, 1978, and 
therefore, pursuant to the act of Octo¬ 
ber 9. 1965, as cited above, is entitled 
to be given preference in the renewal 
of the contract and in the negotiation 
of a new contract. This provision, in 
effect, grants Justin's Inc., as the pres¬ 
ent satisfactory concessioner, the right 
to meet the terms of responsive pro¬ 
posals for the proposed new contract 
and a preference in the award of the 
contract, if, the proposal of Justin’s 
Inc., is substantially equal to others 
received. The Secretary is also re¬ 
quired to consider and evaluate all 
proposals received as a result of this 
notice. Any proposal to be considered 
and evaluated must be submitted on or 
before September 11, 1978. 

Interested parties should contact the 
Chief, Concessions Management Divi¬ 
sion, National Park Service, Washing¬ 
ton, D.C. 20240, for information as to 
the requirements of the proposed con¬ 
tract. 

Dated: Auguest 8, 1978. 

Robert Stanton, 
Acting Associate Director, 
National Park Service. 

[FR Doc. 78-22493 Filed 8-11-78; 8:45 am] 


14310 - 10 ] 

Office of the Secretary 
TECHNICAL FORUMS 

Domestic Policy Review of Nonfuel Minerals 
Policy 

Background.— In recent years, a 
number of serious concerns have been 
raised about the outlook for the U.S. 
nonfuel minerals industries; the ade¬ 
quacy of domestic reserves, production 
capacities, and inventories; and the se¬ 
curity of our future minerals supplies 
from abroad. 

Last December, President Carter cre¬ 
ated a Cabinet-level committee to ex¬ 
amine these and other questions and 
to review U.S. policies related to non¬ 
fuel minerals. Chaired by Secretary of 
the Interior, Cecil D. Andrus, the 
Policy Coordinating Committee is 
comprised of 14 Cabinet members, 
agency heads, and Presidential advis¬ 


ers. Over the next year, this group will 
review problems related to nonfuel 
minerals and will develop appropriate 
policy options and recommendations 
for the President’s consideration. 

A project plan for the review was ap¬ 
proved by the Policy Coordinating 
Committee in June. The plan de¬ 
scribes the study's purpose and objec¬ 
tives, its organization and scope, the 
problems and minerals to be analyzed, 
and opportunities for public participa¬ 
tion. 

Problems and minerals under 
study.— The nonfuel minerals policy 
review has been divided into two 
phases: Problem analysis and policy 
analysis. During the problem analysis 
phase, now underway, agency staff are 
looking at the seriousness and extent 
of specific problems in each of nine 
major areas: 

Major minerals supply problems. 

Availability of foreign minerals to the 
United States and its allies. 

Relationship of environmental quality, 
health, and safety, and the price and 
availability of minerals. 

Mineral potential of Federal lands. 
Financing, capital formation, and tax policy. 
Competitiveness of the U.S. minerals indus¬ 
tries. 

Conservation, substitution, and recycling. 
Adequacy of minerals-related research and 
development. 

Adequacy of existing Government capabili¬ 
ties to support Federal policymaking. 

The Minerals Review Committee, 
composed of minerals experts from 
the participating agencies, has select¬ 
ed 12 minerals for indepth analysis. 
These include: Aluminum, asbestos, 
chromium, cobalt, copper, iron (both 
ore and scrap), lead, manganese, 
nickel, phosphate, silver, and zinc. 
Some type of analysis will also be pro¬ 
vided for all mineral commodities so 
that the problems typical of these 12 
can be related to other minerals im¬ 
portant to the U.S. economy. 

Once analysis of these problems and 
minerals is completed, the Policy Co¬ 
ordinating Committee will determine 
which problems are serious enough to 
warrant Presidential or Cabinet atten¬ 
tion. For those selected, analysis will 
proceed to evaluate alternative policies 
for remedial or protective action. 

Technical forums.—To aid in prob¬ 
lem analysis, members of the public 
are invited to submit information de¬ 
scribing the seriousness and extent of 
the problems under study. Specifical¬ 
ly, information is sought from techni¬ 
cally knowledgeable industry and 
labor union representatives. State and 
local government officials, environ¬ 
mental and citizen group representa¬ 
tives, researchers, and others. 

A series of technical forums for the 
presentation of this information will 
be held in September and October. 
The forums will focus on the following 
topics: 


Outlook for minerals supplies and the U.S. 
minerals Industries—September 19. 
Denver: September 26. Washington. D.C. 
Relationship of environmental quality, 
health, and safety, and the price and 
availability of minerals—September 27. 
Washington. D.C. 

Mineral potential of Federal lands—Septem¬ 
ber 20. Denver. 

Conservation, substitution, and recycling— 
September 28. Washington. D.C. 

Adequacy of minerals-related R. & D.—Oc¬ 
tober 4-5, Washington, D.C. 

The forum dealing with the outlook 
for mineral supplies will cover ques¬ 
tions related to major mineral supply 
problems, availability of foreign min¬ 
erals. financing, capital formation and 
tax policies, and the competitiveness 
of the U.S. minerals industries. Ques¬ 
tions relating to existing Government 
capabilities to support policymaking 
will be covered in each forum, as ap¬ 
propriate. 

All Washington forums will be held 
in the auditorium of the General Ser¬ 
vices Administration Building, 18th 
and F Streets NW. The forums in 
Denver will be held in the auditorium 
of the Post Office Building, Room 269, 
1823 Stout Street. 

Individuals or groups interested in 
making a presentation should indicate 
their interest by writing to: Bernice 
Steinhardt, Nonfuel Minerals Policy 
Review, Room 6647, Department of 
the Interior. 18th and C Streets. NW., 
Washington, D.C. 20240. Those ex¬ 
pressing an interest will receive a copy 
of the project plan along with a series 
of specific questions which partici¬ 
pants in the forums will be expected 
to address. After reviewing these ma¬ 
terials, those persons who believe they 
have information to offer and would 
like to participate should indicate 
their intent to do so at the earliest 
possible date. Statements of intent to 
participate must be received by Sep¬ 
tember 1. 

Dated: August 8. 1978. 

Joan M. Davenport, 
Assistant Secretary—Energy and 
Minerals, Department of the 
Interior. 

[FR Doc. 78-22613 Filed 8-11-78; 8:45 am] 


[ 7029 - 02 ] 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-40] 

MONUMENTAL WOOD WINDOWS 
Prehearing Conference and Nearing 

Notice is hereby given that a pre- 
hearing conference will be held in this 
case at 9 a.m. on September 12, 1978. 
in Room 610, Bicentennial Building, 
600 E Street NW., Washington, D.C. 
No discovery will be obtained subse- 
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quent to August 25, 1978. On or before 
August 31, 1978, complainant will have 
completed service of its prehearing 
conference statement on the other 
parties, and respondents and the Com¬ 
mission investigative attorney will 
have completed service of their pre- 
hearing conference statements on or 
before September 7. 1978. The con¬ 
tents of these statements will be the 
subject of a subsequent. order. The 
purpose of this prehearing conference 
is to review such statements, complete 
the exchange of exhibits, and resolve 
any other necessary matters in prepa¬ 
ration for the hearing. 

Notice is also given that the hearing 
in this proceeding will commence at 9 
a.m. on September 19, 1978, in Room 
610. Bicentennial Building, 600 E Stret 
NW., Washington, D.C. 

This notice is issued pursuant to the 
Commission’s notice of extension of 
time for hearing issued July 7, 1978, 
and supersedes the hearing schedule 
in the notice issued by this office on 
April 11. 1978. 

The Secretary shall serve a copy of 
this notice upon all parties of record, 
and shall publish this notice in the 
Federal Register. 

Issued: August 8, 1978. 

Janet D. Saxon, 
Administrative Law Judge. 

[FR Doc. 78-22588 Filed 8-11-78; 8:45am] 


[ 4410 - 18 ] 

DEPARTMENT OF JUSTICE 

Law Enforcement Assistance Administration 
NONDISCRIMINATION; CITY OF DALLAS 

Notice is hereby given that the 
appeal of the city of Dallas on the 
issue of compliance with the nondis¬ 
crimination provisions of 42 U.S.C. 
3766 will be held on August 17, 1978, 
at 10:30 a.m. The location of the hear¬ 
ing will be the Bankruptcy Courtroom, 
Charles R. Jonas Federal Building, 401 
West Trade Street, Charlotte. N.C. 
For further information contact Helen 
S. Lessin, Office of General Counsel, 
Law Enforcement Assistance Adminis¬ 
tration (LEAA) at 202-376-3905. 

Thomas J. Madden, 
Assistant Administrator\ 
General Counsel 

(FR Doc. 78-22636 Filed 8-11-78; 8:45 am] 


FEDERAL 


NOTICES 

[ 7590 - 01 ] 

NUCLEAR REGULATORY 
COMMISSION 

(Docket Nos. 50-334 and 50-412] 

DUQUESNE LIGHT CO., OHIO EDISON CO., 
AND PENNSYLVANIA POWER CO. 

Relocation of Local Public Document Room 

Notice is hereby given that the Nu¬ 
clear Regulatory Commission has relo¬ 
cated the Local Public Document 
Room (LPDR) for the Beaver Valley 
Power Station, Units 1 and 2, from 
Beaver, Pa., to Aliquippa. Pa. The 
Beaver Area Memorial Library has 
served as the LPDR since 1972 but, 
due to a space problem, is unable to 
continue to house the document col¬ 
lection and requested that it be trans¬ 
ferred to another location. 

Members of the public can now in¬ 
spect documents and correspondence 
relating to the operation and construc¬ 
tion of Beaver Valley. Units 1 and 2. 
respectively, at the B. F. Jones Memo¬ 
rial Library, 663, Franklin Avenue, Ali¬ 
quippa, Pa. 15001. The hours of oper¬ 
ation of the library are as follows: 
Monday through Thursday, 9 a.m. to 9 
p.m., and Friday and Saturday, 9 a.m. 
to 5 p.m. Both Unit 1. which was iss- 
sued an operating license on January 
30, 1976, and Unit 2, which was issued 
a construction permit on May 3, 1974, 
are owned by the Duquesne Light Co. 
and are located in Beaver County, Pa. 

Copies of documents and correspon¬ 
dence regarding Beaver Valley, Units 1 
and 2, are also available for inspection 
at the Nuclear Regulatory Commis¬ 
sion’s Public Document Room, 1717 H 
Street NW., Washington, D.C. 20555. 

Dated at Bethesda, Md., this 8th day 
of August 1978. 

For The Nuclear Regulatory Com¬ 
mission, 

A. Schwencer, 

Chief,\ Operating Reactors 
Branch No. 1 , Division of Op¬ 
erating Reactors. 

[FR Doc. 78-22496 Filed 8-11-78; 8:45 am] 


[ 7590 - 01 ] 

[Docket No. 50-321] 

GEORGIA POWER CO., ET AL 

Granting an Exemption From Requirements of 
General Design Criterion 2, “Design Bases 
for Protection Against Natural Phenomena", 
of Appendix A to 10 CFR Port 50 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has granted 
an interim exemption from the re¬ 
quirements of General Design Crite¬ 
rion 2, "Design Bases for Protection 
Against Natural Phenomena”, of ap¬ 
pendix A to 10 CFR part 50 to Georgia 


36007 

Power Co., Oglethorpe Electric Mem¬ 
bership Corp., Municipal Electric As¬ 
sociation of Georgia, and city of 
Dalton. Ga. (the licensees). 

This exemption relates to the design 
of the voltage regulator system of the 
motor generator sets which supply 
power to the reactor protection 
system. This exemption is effective as 
of the date of issuance. The basis for 
this action is set forth in the Commis¬ 
sion’s exemption dated August 7, 1978. 

This exemption is granted for an in¬ 
terim period until the next refueling 
outage of Hatch Unit No. 1 to permit 
the licensee to design, fabricate, install 
and test a staff approved class IE 
system. 

The Commission has determined 
that the granting of this exemption 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR section 51.5(d)(4) an envi¬ 
ronmental impact statement or nega¬ 
tive declaration and environmental 
impact appraisal need not be prepared 
in connection with this action. 

For further details with respect to 
this action, see the Commission’s ex¬ 
emption dated August 7. 1978. 

This item is available for public in¬ 
spection at the Commission’s Public 
Document Room, 1717 H Street NW.. 
Washington, D.C.. and at the Appling 
County Public Library, Parker Street, 
Baxley, Ga. 31413. A copy of this item 
may be obtained upon request ad¬ 
dressed to the U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555, attention: Director, Division of 
Operating Reactors. 

Dated at Bethesda. Md., this 7th day 
of August 1978. 

For the Nuclear Regulatory Com¬ 
mission, 

Thomas A. Ippolito, 
Chief Operating Reactors 
Branch No. 3, Division of Op¬ 
erating Reactors. 

[FR Doc. 78-22497 Filed 8-11-78; 8:45 am] 


[ 7590 - 01 ] 

[Project No. P-657] 

NEW YORK STATE ELECTRIC ft GAS CORP. 

AND LONG ISLAND LIGHTING CO. 

Proposed Establishment of Local Public 

Document Room for the “New Haven" Site 

The Nuclear Regulatory Commission 
intends to establish a local public doc¬ 
ument room (LPDR) in connection 
with New York State Electric & Gas 
Corp.’s and Long Island Lighting Co.’s 
plans to construct and operate two 
pressurized water reactors at the "New 
Haven” site, near Lake Ontario, in 
New York State. The LPDR will serve 
as a local depository for documents 
generated in the Commission’s licens¬ 
ing and hearing processes for the 
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"New Haven" docket, including envi¬ 
ronmental statements, safety analysis 
reports, transcripts of Atomic Safety 
and Licensing Board hearings, and in¬ 
spection reports. 

The Commission has contacted the 
Clerk of the Oswengo County Legisla¬ 
ture. and he has agreed to make these 
documents available to the public at 
the Oswego County Office Building, 
46 East Bridge Street. Oswego, N.Y. 
The County Office Building is open to 
the public Monday through Friday 
ffom 9 a.m. to 5 p.m., and reproduc¬ 
tion facilities are available for the 
copying of documents. All interested 
persons who desire to submit written 
comments on the availability of docu¬ 
ments at the County Office Building 
should send their comments to the 
Chief, Local Public Document Room 
Branch, Division of Rules and Rec¬ 
ords. Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, by September 
7. 1978. Before making its final deci¬ 
sion on the location of the "New 
Haven” LPDR, the Commission will 
consider all comments received in re¬ 
sponse to this notice. 

Dated at Bethesda, Md.. this 3d day 
of August 1978. 

For the Nuclear Regulatory Com¬ 
mission, 

Joseph M. Felton, 
Director , Division of Rules and 
Records, Office of Administra¬ 
tion. 

[FR Doc. 78-22498 Filed 8-11-78; 8:45 am] 


[ 7590 - 01 ] 

[Docket No. 50-286] 

POWER AUTHORITY OF THE STATE OF NEW 
YORK 

Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
amendment No. 14 to facility operat¬ 
ing license No. DPR-64, issued to 
Power Authority of the State of New 
York (the licensee), which revised 
technical specifications for operation 
of the Indian Point Nuclear Generat¬ 
ing Unit No. 3 (the facility) located in 
Buchanan, Westchester County, N.Y. 
The amendment is effective as of the 
date of issuance. 

The amendment deletes require¬ 
ments in the technical specifications 
for part length control rods and au¬ 
thorizes removal of the rods on the 
basis that they are not needed for safe 
reactor operation and create the po¬ 
tential for abnormal flux distribution 
and/or reactor shutdown. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 


The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR § 51.5(d)(4) an environmen¬ 
tal impact statement or negative decla¬ 
ration and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated January 6, 1978, (2) 
amendment No. 14 to license No. 
DPR-64. and (3) the Commission’s re¬ 
lated safety evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room, 1717 H Street NW., 
Washington, D.C., and at the White 
Plains Public Library, 100 Martine 
Avenue, White Plains, N.Y. A copy of 
items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md„ this 25th 
day of July 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer, 

Chief, Operating Reactors 
Branch No. 1, Division of Op¬ 
erating Reactors. 

[FR Doc. 78-22499 Filed 8-11-78; 8:45 am] 


[ 7590 - 01 ] 

[Docket No. 50-29] 

YANKEE ATOMIC ELECTRIC CO. 

Istuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
amendment No. 50 to facility operat¬ 
ing license No. DPR-3. issued to 
Yankee Atomic Electric Co. (the li¬ 
censee), which revised the technical 
specifications for operation of the 
Yankee Nuclear Power Station 
(Yankee-Rowe) (the facility) located 
in Rowe. Franklin County. Mass. The 
amendment is effective as of its date 
of Issuance. 

The amendment revises the techni¬ 
cal specifications by eliminating spe¬ 
cific pressurizer surveillance require¬ 
ments and adding the requirements of 
10 CFR 50.55a(g). 

The application for the amendment 
complies with the standards and re¬ 


quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
w r as not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR § 51.5(d)(4) an environmen¬ 
tal impact statement or negative decla¬ 
ration and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated June 7. 1978, (2) 
amendment No. 50 to license No. 
DPR-3, and (3) the Commission’s re¬ 
lated safety evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room. 1717 H Street NW., 
Washington, D.C., and at the Green¬ 
field Community College, 1 College 
Drive, Greenfield, Mass. 01301. A copy 
of items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md., this 31st 
day of July, 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Dennis L. Ziemann, 
Chief, Operating Reactors 
Branch No. 2, Division of Op¬ 
erating Reactors. 

[FR Doc. 78-22500 Filed 8-11-78: 8:45 am] 


[ 3110 - 01 ] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CUMULATIVE REPORT ON RESCISSIONS AND 
DEFERRALS 
August 1978 

This report is submitted in fulfill¬ 
ment of the requirements of section 
1014(e) of the Impoundment Control 
Act of 1974 (Pub. L. 93-344). Section 
1014(e) provides for a monthly report 
listing all budget authority for this 
fiscal year with respect to which, as of 
the first day of the month, a special 
message has been transmitted to the 
Congress. 

This month’s report gives the status 
as of August 1. 1978, of 4 rescissions 
contained in the 14th, 15th, and 17th 
special messages of fiscal year 1977 
and 7 rescissions and 66 deferrals con- 
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tained in the first 10 special messages 
for fiscal year 1978. These messages 
were transmitted to the Congress on 
July 19 (both the 14th and 15th mes¬ 
sages). July 26, September 23. October 
3, November 10. December 15. 1977, 
January 27, February 23, March 10, 
May 12, June 5, and July 20, 1978. 

Rescissions (Table A and Attachment 
A) 

One rescission proposal totalling 
$500 million in budget authority is 
presently before the Congress. Table 
A summarizes the status of rescissions 
proposed by the President as of 
August 1. 1978, while Attachment A 
shows the history and status of each 
rescission proposed for fiscal year 
1978. Also included are four rescission 
proposals totalling $643.4 million 
made in fiscal year 1977 but carried 
into fiscal year 1978 and a single fiscal 


year 1978 rescission for $2.7 million 
which has been reclassified as a defer¬ 
ral. 

Deferrals (Table B and Attachment B) 

As of August 1. 1978, $2,619.4 million 
in 1978 budget authority was being de¬ 
ferred from obligation and another 
$2.3 million in 1978 obligations was 
being deferred from expenditure. 
Table B summarizes the status of de¬ 
ferrals reported by the President, and 
Attachment B shows the history and 
status of each deferral reported during 
fiscal year 1978. 

Information from Special Messages 

The special messages containing in¬ 
formation on each of the rescissions 
and deferrals covered by the cumula¬ 
tive report are contained in t^e Feder¬ 
al Register off 


Friday. July 22. 1977 (Vol. 42. No. 141, Part 
V) (both the 14th and 15th 1977 special 
messages). 

Friday. July 29. 1977 (Vol. 42. No. 146, Part 
VIII) (17th 1977 special message). 
Thursday. September 29. 1977 (Vol. 42, No. 
189. Part IX). 

Friday. October 7, 1977 (Vol. 42. No. 195, 
Part IV). 

Thursday. November 15, 1977, (Vol. 42, No. 
220, Part IV). 

Wednesday, December 21. 1977 (Vol. 42, No. 
245, Part IV). 

Wednesday. February 1, 1978 (Vol. 43. No. 
22. Part VII). 

Wednesday. March 1. 1978 (Vol. 43. No. 41, 
Part VII). 

Thursday. March 16, 1978 (Vol. 43. No. 52. 
Part VII). 

Thursday. May 18. 1978 (Vol. 43. No. 97, 
Part III). 

Friday, June 9. 1978 (Vol. 43. No. 112, Part 

V) . 

Tuesday. July 25. 1978 (Vol 43. No. 143. Part 

VI) . 

James T. McIntyre, Jr., 
Director . 
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TAdLE A 

STATUS OF 1973 RESCISSION PROPOSALS 

. Amount 

(In millions 

cf dollars)♦ 
% 


Rescissions proposed by the President•••••••••••••••••• $1,279*3 a 

Reclassified (from R78-1 to D73-54) b.. -2*7 

Rescinded by the Congress (R77-17, R77-18, P77-19, 

R78-2, R 79-3 , and R78-4). -593.7 c 

Rejected by the Congress (R77-20, R78-5, and R78-6).. -183.0 d 

Pending befcre the Congress.... 500.0 


a. This amount includes $643.4 million in rescission proposals for 
FY 1977 which were still pending in FY 1978. 

b. This rescission proposal, originally transmitted in conjunction with 
a request for transfer within the Department of Justice, was sup¬ 
erseded by a deferral (D78-54) submitted to report the extension cf 
this withholding pending final action on the transfer. The transfer 
was approved in the First Supplemental Appropriations Act, 1978, and 
the deferred funds were made available. 

c. Of this amount, $463.4 million, for B-1 Bomber and SFAH missile 

procurement, was originally proposed for rescission on July 19, 1977. 
These funds were made available for obligation on October 5, 1977, 
following the 45-day Congressional consideration period. Subsequent¬ 
ly, the funds were rescinded by the First Supplemental Appropriations 
Act, 1978, (P.L. 95-240). 

d. As of August 1, 1978, a proposal to rescind $30.0 million of these 

funds was included in the Senate version of the Second Supplemental 
Appropriations Act, 1978 (H.R. 13467). 

♦ Detail does not add to total due to rounding. 

STATUS OP 1973 DEFERRALS 


Deferrals proposed by the President...... $4,966.8 

Boutine Executive releases (-51,720.3 H) and adjust¬ 
ments (- $ 58b.1 M) through July 1, 1978.. ••••••••• -2,306.4 

Overturned by the Congress.... -38.8 


Currently before the Congress. $2,621.6 a 


TABLE B 

Amount 
(In millions 
cf dollars) 


a. This amount includes $2.3 million in outlays for two Department 
of the Treasury deferrals, (D78-28B and D78-66). 
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FOOTNOTES 

•». This amount was Initially deferred (D78-47) In a special message 
transmi 11e«l to the Congress on December 15, 1977. 

b. P.l. <15-254. 

c. Tfv 45-day Congress Iona1 cons Idera11 on period for this proposal 
expired on duly 30, 1978. However, the funds are not available 
for o'.il ig.it ion pursuant to section 22(c) of the Int ernat I ona 1 
Security Assistance Act, 1977 (P.L. 95-92). ' 

d. As of August 1, 1978, a proposal to rescind these funds was con¬ 
tained in the Senate version of the Second Supplemental Approp¬ 
riations Act, 1978 (H.R. 13467). 

e. Thrfunds, originally proposed for rescission on duly 19, 1977, 

e niiida available for obligation on October 5, 1977, following 
in,.. 45-day Congress Iona 1 cons I dera 11 on period. Subsequently, the 
♦ unds> were rescinded by the First Supplemental Appropr I at I ons Act, 

1978. (P.L. S5-240). 

f. An opinion issued by the Comptroller General on October 28, 1977, 
noid^ tr.at tnis proposal should have been classified as a deferral. 

g. This rescission proposal w3s transmitted in conjunction with a 
request for transfe" of the same funds within the Department of 
Justice (contained in the First Supplemental AppropriatIons Act, 
197b, P.L. 95-2-fO). The proposal was superceded by a deferral 
(070-54) submitted to report the extension of tnis withholding 
pending finjl action on the transfer. The President signed the 
Act on March 7, approving the transfer. 

n. This amount was initially deferred (D78-55) In a special message 
transmitted to the Congress on danuary 27, 1978. 

j. PudMc Law 95-186. 

k. Of this amount $643,400,000 was proposed for rescission in FT 1977. 

m. This amount is net of $40 million proposed for rescission on 
dune 5, 1978. The Congressional consideration period for this 
proposal expired on July 30, 1978. The funds are not availaole 
for obligation, however, pursuant to section 22(c) of P.L. 95-92. 
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other independent agencies 

total BA 296,991 500 -161,500 135.991 

TOTAL BA 4,897,929 54,311 -1,707,532 -30,000 -506.513 2,619.396 

TOTAL 0 9.IBS 5,308 -12,754 435 3.254 
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FOOTNOTES 

a. 

Tins amount la Included In two rescission proposals: R78-2, For 
$40,200, transmitted to the Congress on January 27, 1970; and 

R7H-6, for 540,000, transmitted to the Congress on June 5, 1970. 

b. 

See also Energy Research and Development Adm1n1strat1 on. 

c. 

The amount previously reported In this deferral, 52.3 million, 

•9 now contained In another Department of Energy deferral, 

07II-G2. 

d. 

The supptementary report changed the deferral from the Energy 

Research and Development Adm!n1strat1 on to the Department of 

Energy, 

1 e. 

The amount previously reported In this deferral, $1.5 million, 
is now contained In another Department of Energy deferral, 

0/11-52. 

f • 

The supplementary report changed the budget account title under 
which this deferral had been previously reported from the 

Limitation on construction to the Limitation on salaries and 

expenses • 

o. 

The supplementary report changed the bureau title under which 
this deferral hod been previously reported from the Bureau of 

Outdoor Recreation to the Heritage Conservation and Recreation 

Service. 

h. 

This amount Is Included In a rescission proposal (R70-7) 
transmitted to the Congress on July 20, 1970. 

J. 

This account, previously displayed In the Funds Appropriated 
to the President section of this report, was moved to the Depart¬ 
ment of State suction to reflect a correspond 1ng change In Its 
location In the President’s budget. 

k. 

Impoundment resolution S. Res. 2B2 passed the Senate on 

November l, 1977, rejecting tnis deferral. The funds, however, 

. were made avallaole for obligation on October 31 , 1977. 

m. 

This amount is net of a release of $40,000 that was made 
p n ior to the transmittal of this supplementary report. 

n. 

See also Department of Energy. 

* 

p. 

Impoundment resolution H. Res. 851 passed the House on November 

2, 1977, rejecting this deferral. 

q. 

Impoundment resolution H. Res. 852 passed the House on November 

2, 1977, rejecting this deferral. 

r. 

Impoundment resolution H. Res. 853 passed the House on November 

2, 1977, reject ; ng this deferral. 

a. 

Impoundment resolution H. Res. 854 passed the House on.November 

2, 1977, rejecting this deferral. 

t. 

On April 1, 1978, the functions and budgetary resources of the 

United States Information Agency were transferred to the Inter¬ 
national Communication Agency, pursuant to Reorganization Plan 

No. 2 of 1977^ and Executive Order No. 12048 of March 27, 1978. 

The supplementary report reflects this change. 

[FR Doc. 78-22684 Filed 8-10-78; 12:08 pm] 
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NOTICES 


[ 8010 - 01 ] 

SECURITIES AND EXCHANGE 
COMMISSION 

[Rel. No. 34-15057; File No. SR-NYSE-77- 
24] 

NEW YORK STOCK EXCHANGE, INC. 

Proposed Rule Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
"Act"), 15 U.S.C. 78s(b)(l), as amended 
by Pub. L. No. 94-29, 16 (June 4, 1975), 
notice is hereby given that on August 
10, 1978. the above mentioned self-reg- 
ulatory organization filed with the Se¬ 
curities and Exchange Commission a 
second amendment to a proposed rule 
change, designated as amendment No. 
2 to File No. SR-NYSE-77-24. The 
New York Stock Exchange, Inc. 
("NYSE") has provided the Commis¬ 
sion with the following statements of 
terms of substance, basis and purpose 
of the Amendment. 

Statement or the Terms of Substance 

of the Second Amendment to the 

Proposed Rule Change 

The instant amendment is the 
second amendment to a proposed rule 
change (file No. SR-NYSE-77-24) 
which the NYSE has filed with the 
Commission. The first amendment, 
amendment No. 1, was filed with the 
Commission on January 30. 1978, and 
notice of that amendment was pub¬ 
lished for public comment on Febru¬ 
ary 13, 1978 (43 FR 6187) (release No. 
34-14453 (February 2. 1978)). Notice of 
the original proposal, which was sub¬ 
mitted to the Commission on August 
26, 1977, had been published for public 
comment on September 9, 1977 (42 FR 
45401) (release No. 34-13915 (Septem¬ 
ber 1. 1977)). 

The August 26. 1977. submission pro¬ 
posed new rule 103A, to provide a non- 
disciplinary mechanism where by the 
NYSE’s Market Performance Commit¬ 
tee ("MPC") could cancel a member's 
registration to act as a specialist in one 
or more issues of stock, after providing 
notice and an opportunity for a hear¬ 
ing to the affected member. Thereaf¬ 
ter, there would follow a proceeding to 
reallocate the issue. 

Paragraph .10 of proposed rule 103A, 
which was included in the original 
filing, describes minimum standards of 
accpetable specialist performance by 
reference to scores achieved on the 
NYSE’s quarterly evaluation of spe¬ 
cialists by means of its Specialist Per¬ 
formance Evaluation Questionnaire 
("SPEQ"). Failure to meet any of the 
minimum performance criteria could 
trigger action by the MPC under pro¬ 
posed rule 103A. 

Amendment No. 2 to file No. SR- 
NYSE-77-24 adds provisions to the 


text of proposed rule 103A which, basi¬ 
cally. prescribe certain procedures to 
be followed by the MPC in connection 
with any proceeding under the rule. 
First, the amendment specifies that 
the MPC will notify the member, in 
advance of any such proceeding, of the 
particular stock or stocks to be consid¬ 
ered for possible withdrawal of ap¬ 
proval to act as a specialist, and the 
basis on which the stock or stocks 
were selected. 

Second, the amendment would make 
clear that, in designating particular 
stocks for possible disapproval, the 
MPC will exercise its best judgement 
to select a stock or stocks as to which 
a reallocation is likely to result in im¬ 
proved specialist performance. 

The amendment also makes clear 
that, although the MPC will rely ini¬ 
tially on the SPEQ scores to evaluate 
specialist performance, the MPC will 
also consider any information present¬ 
ed by the specialist which tends to 
show that there is an excuse for the 
specialist’s low scores. In addition, the 
amendment makes explicit the obliga¬ 
tion of the MPC to provide the spe¬ 
cialist with a written statement of its 
decision and reasons. Finally, the 
amendment provides a revised state¬ 
ment of the purpose of the proposed 
rule change. 

Summary of the NYSE’s Amended 

Statement of Purpose of the Pro¬ 
posed Rule Change 

In its statement of the purpose of 
proposed rule 103A, as amended 
through amendment No. 1 to the 
filing, the NYSE had detailed the ad¬ 
ministration of the SPEQ and the 
standards of specialist performance, 
based on the SPEQ, which would be 
applied by the MPC. 

Amendment No. 2 elaborates on the 
purpose and functioning of the pro¬ 
posed rule in a number of respects. 
First, it describes more fully the 
NYSE’s reasons for characterizing a 
proceeding under the proposed rule as 
non-disciplinary. The NYSE explains, 
essentially, that its current rules pro¬ 
vide for a reallocation of an issue of 
stock only following a disciplinary pro¬ 
ceeding with fairly elaborate proce¬ 
dures and a requirement of showing 
that a rule has been violated. Pro¬ 
posed rule 403A provides a more facile 
mechanism for reallocating an issue of 
stock when there are indications of 
poor performance by a specialist short 
of a violation of a rule. 

Amendment No. 2 also elaborates on 
the purpose of preserving the anonym¬ 
ity of those who respond to the SPEQ. 
The MPC believes that respondents to 
the SPEQ may not be fully candid 
unless they are assured of anonymity. 

The amendment also specifies that 
any material made available to the 
Committee during the course of a pro¬ 


ceeding under the rule will also be 
made available to the specialist in a 
timely fashion, and enumerates the 
categories of members who are cur¬ 
rently asked to respond to the SPEQ. 
Finally, the amended statment of pur¬ 
pose incorporates the procedural 
changes which the amendment adds to 
the text of the rule. 

basis under the act 

The NYSE asserts that the amended 
propose rule is consistent with section 
6(b)(5) of the act which provides, in- 
pertinent part, for exchange rules that 
concern the administration of an ex¬ 
change. and section HA(a)(l)(C)(ii) 
which states that the Congress finds 
that it is in the public interest and ap¬ 
propriate for the protection of inves¬ 
tors and the maintenance of fair and 
orderly markets to assure fair competi¬ 
tion among brokers and dealers, 
among exchange markets; and be¬ 
tween exchange markets and markets 
other then exchange markets. 

COMMENTS RECEIVED FROM MEMBERS, 
PARTICIPANTS, OR OTHERS 

No comments were solicited or re¬ 
ceived with respect to this amend¬ 
ment. 

BURDEN ON COMPETITION 

The NYSE believes that the amend¬ 
ed proposed rule change would not 
impose any burden on competition. On 
the contrary, it provides a procedure 
to renew the competition for a stock 
through reallocation.and it provides a 
procedure whereby the Exchange may 
maintain and improve the quality of 
its marketplace and thus remain com¬ 
petitive with other market centers. 

Within 35 days of the date of publi¬ 
cation of this notice in the Federal 
Register, or within such longer period 
(i) as the Commission may designate 
up to 90 days of such date if it finds 
such longer period to be appropriate 
and publishes its reasons for so find¬ 
ing, or (ii) as to which the above-men¬ 
tioned self-regulatory organization 
consents, the Commission will: 

(A) By order approve the amended 
proposed rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the amended proposal 
should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file 6 copies thereof with 
the Secretary of the Commission. 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection in the Public 
Reference Room, 1100 L Street NW.. 
Washington, D.C. Copies of such filing 
will also be available for inspection at 
the principal office of the above-men- 


FEDERAL REGISTER, VOL. 43, NO. 157—MONDAY, AUGUST 14, 1978 






36025 


tioned self-regulatory organization. All 
submissions should refer to the file 
number referenced in the caption 
above and should be submitted by 
August 25, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

August 11, 1978. 

[FR Doc. 78-22785 Filed 8-11-78; 11:08 am] 


[8025-01] 

SMALL BUSINESS ADMINISTRATION 

REGION IV—ADVISORY COUNCIL MEETING 
Public Meeting 

The Small Business Administration 
Region IV Advisory Council, located in 
the geographical area of Charlotte, 
N.C., will hold a public meeting at 1 
p.m., on Thursday, September 14, 
1978, and 9 a.m. on Friday, September 
15, 1978, at the Charlotte District 
Office, Suite 700, 230 South Tryon 
Street, Charlotte, N.C., to discuss such 
business as may be presented by mem¬ 
bers and the staff of the Small Busi¬ 
ness Administration or others attend¬ 
ing. For further information, write or 
call George W. Marschall, District Di¬ 
rector, U.S. Small Business Adminis¬ 
tration, 230 South Tryon Street, Suite 
700, Charlotte. N.C. 28202, 704-327- 
0711, extension 448. 

Dated: August 8, 1978. 

K Drew, 

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 78—22503 Filed 8-11-78; 8:45 am] 


[8025-01] 

REGION V—ADVISORY COUNCIL MEETING 
Public Meeting 

The Small Business Administration 
Region V Advisory Council, located in 
the geographical area of Madison, will 
hold a public meeting at 10 a.m., 
Thursday, September 7, 1978, in the 
Conference Room of the Small Busi¬ 
ness Administration, Madison District 
Office, 212 East Washington Avenue, 
Madison, Wis., to discuss such matters 
as may be presented by members, staff 
of the Small Business Administration, 
or others present. For further infor¬ 
mation, write or call Lucian G. Schlim- 
gen, Jr., District Director, U.S. Small 
Business Administration, 212 East 
Washington Avenue, Madison, Wis. 
53703. 608-252-5267. 


NOTICES 

Dated: August 8. 1978. 

K Drew, 

Deputy Advocate for 
Advisory Councils. 
[FR Doc. 78-22504 Filed 8-11-78; 8:45 am] 


[8025-01] 

REGION VII ADVISORY COUNCIL EXECUTIVE 
BOARD MEETING 

Public Meeting 

The Small Business Administration 
Region VII Advisory Council Execu¬ 
tive Board will hold a public meeting 
from 1 p.m. to 4 p.m., on Wednesday, 
September 13. 1978, in Room 2506, Old 
Federal Building. 911 Walnut, Kansas 
City, Mo., to discuss such business as 
may be presented by members and the 
staff of the Small Business Adminis¬ 
tration or others attending. 

For further information, write or 
call Conrad E. Lawlor, Regional Direc¬ 
tor, U.S. Small Business Administra¬ 
tion, Room 2311, 911 Walnut, Kansas 
City, Mo., 816-374-3316. 

Dated: August 8, 1978. 

K Drew, 

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 78-22502 Filed 8-11-78; 8:45 am] 


[8025-01] 

REGION IX—ADVISORY COUNCIL MEETING 
Public Meeting 

The Small Business Administration 
Region IX Advisory Council, located 
in the geographical area of Honolulu, 
will hold a public meeting at 8:30 a.m., 
on Thursday, August 24, 1978, in 
Room 7323, Prince Kuhio Federal 
Building, 300 Ala Moana Boulevard, 
Honolulu. Hawaii, to discuss such mat¬ 
ters as may be presented by members, 
staff of the Small Business Adminis¬ 
tration, or others present. For further 
information, write or call David K. Na- 
kagawa. District Director, U.S. Small 
Business Administration, 300 Ala 
Moana. Room 2213, Honolulu, Hawaii 
96850, 808-546-8950. 

Dated: August 7, 1978. 

K Drew, 

Deputy Advocate for 
Advisory Councils. 

(FR Doc. 78-22505 Filed 8-11-78; 8:45 am] 


[8025-01] 

REGION IX—ADVISORY COUNCIL MEETING 
Public Meeting 

The Small Business Administration 
Region IX Advisory Council, located 
in the geographical area of San Diego, 
California, will hold a public meeting 


at 10 a.m., on Wednesday. August 30. 
1978. at the San Diego District Office, 
Conference Room 2S32. 880 Front 
Street, San Diego. Calif., to discuss 
such business as may be presented by 
members and the staff of the Small 
Business Administration or others at¬ 
tending. For further information, 
write or call Donald E. McMahon, 
Acting District Director. U.S. Small 
Business Administration. 880 Front 
Street. San Diego, Calif. 92188, 714- 
895-5430. 

Dated: August 8, 1978. 

K Drew. 

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 78-22501 Filed 8-11-78; 8:45 am] 


[4910-61] 

DEPARTMENT OF TRANSPORTATION 

Saint Lawrence Seaway Development 
Corporation 

ADVISORY BOARD 
Meeting 

Pursuant to section 10(A)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the Advi¬ 
sory Board of the Saint Lawrence 
Seaway Development Corporation, to 
be held at 10 a.m., September 8, 1978. 
Seaway Corporation administration 
building, Massena. N.Y. The agenda 
for this meeting is as follows: Opening 
Remarks; Approval of Minutes; Ad¬ 
ministrator’s Report; Review of Pro¬ 
grams and Operations; and Closing 
Remarks. 

Attendance is open to the interested 
public but limited to the space availa¬ 
ble. With the approval of the Adminis¬ 
trator, members of the public may 
present oral statements at the hear¬ 
ing. Persons wishing to attend and 
persons wishing to present oral state¬ 
ments should notify, not later than 
September 6. 1978, and information 
may be obtained from Robert D. 
Kraft, Deputy General Counsel. Saint 
Lawrence Seaway Development Corpo¬ 
ration. 800 Independence Avenue SW.. 
Washington. D.C. 20591; 202-426-3574. 

Any member of the public may pres¬ 
ent a written statement to the Adviso¬ 
ry Board at any time. 

Issued in Washington, D.C. on 
August 7. 1978. 

D. W. Oberlin, 
Administrator. 

[FR Doc. 78-22551 Filed 8-11-78: 8:45 am] 
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[ 8320 - 01 ] 

VETERANS ADMINISTRATION 

CENTRAL OFFXE EDUCATION AND TRAINING 
REVIEW PANEL 

Meeting 

The Veterans Administration gives 
notice pursuant to Pub. L. 92-463 that 
a meeting of the Central Office Educa¬ 
tion and Training Review Panel, au¬ 
thorized by section 1790(b), Title 38, 
United States Code, will be held in 
Room A53, Veterans Administration 
central office, 810 Vermont Avenue 
NW.. Washington. D.C. on August 29, 
1978, at 10 a.m. The meeting will be 
held for the purpose of reviewing the 
June 13, 1978, decision of the Director, 
Veterans Administration regional 
office. Reno, Nev., not to concur with 
the recommendations of the Station 
Committee on Educational Allowances 
which recommended that further en¬ 
rollments for all eligible veterans and 
other eligible persons in the Profes¬ 
sionals Academy, 3101 Maryland Park¬ 
way, Las Vagas, Nev., continue to be 
suspended from December 5, 1977, 
until such a time as a followup compli¬ 
ance survey establishes that the 
school is in compliance with 38 CFR 
21.4205, 21.4254, and 21.4202. 

The meeting will be open to the 
public up to the seating capacity of 
the conference room. Because of the 
limited seating capacity, it will be nec¬ 
essary for those wishing to attend to 
contact Mr. Larry Stockmoe, Educa¬ 
tion and Rehabilitation Service, Veter¬ 
ans Administration central office, 
phone 202-389-2850, prior to August 
22. 1978. 

Dated: August 8, 1978. 

Max Cl eland. 

Administrator. 

CFR Doc. 78-2635 Filed 8-11-78; 8:45am] 


[ 8320 - 01 ] 

HEALTH MANPOWER GRANTS REVIEW 
COMMITTEE 

Meeting 

The Veterans Administration gives 
notice pursuant to Pub. L. 92-463 of a 
meeting of the Health Manpower 
Grants Review Committee, authorized 
by the Administrator of Veterans Af¬ 
fairs on December 29, 1977, in the Fed¬ 
eral Register (42 FR 64942). This 
meeting will be in the Veterans Ad¬ 
ministration central office building, 
room 119, on September 25, 1978, 
starting at 9 a.m. The meeting will be 
for the purpose of review of status of 
the grants program and review of a 
site visit report. In addition, the com¬ 
mittee will consider and advise the 
agency on the topics of extension leg¬ 
islation for the program, critique and 


evaluation of the program, and prepa¬ 
ration of the second annual report to 
Congress. 

The meeting will be open to the 
public up to the seating capacity of 
the room from 9 a.m. to 4 p.m. Be¬ 
cause of the limited seating capacity 
of the room, those who plan to attend 
should contact Dr. Chester W. 
DeLong, Executive Secretary of the 
Committee, Department of Medicine 
and Surgery, Veterans Administration 
central office, 810 Vermont Avenue 
NW., Washington, D.C. 2C420, prior to 
September 8, 1978. Telephone 202- 
389-3072. 

Minutes of the meeting and rosters 
of the committee members may be ob¬ 
tained from Dr. DeLong at the address 
given above. 

Dated: August 8, 1978. 

Max Cleland, 
Administrator. 

[FR Doc. 78-22633 Filed 8-11-78; 8:45 am] 


[ 7035 - 01 ] 

INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 28820] 

ADIRONDACK RAILWAY CORP. 

Operation of a Line of Railroad in Oneida, 
Herkimer, Hamilton, St. Lawrence, Franklin, 
and Essex Counties, N.Y. 

Adirondack Railway Corp., One Lin¬ 
coln Center, Syracuse, N.Y. 13202, rep¬ 
resented by Barry R. Kogut, Esq., 
Bond, Schoeneck <& King. One Lincoln 
Center, Syracuse, N.Y. 13202, hereby 
given notice that on the 28th day of 
July 1978, it filed with the Interstate 
Commerce Commission at Washing¬ 
ton, D.C., and application under sec¬ 
tion 1(18) of the Interstate Commerce 
Act for a decision approving and au¬ 
thorizing the operation of a line of 
railroad located entirely within New 
York State. 

Adirondack Railway Corp. (ARC) 
will operate the entire 118-mile rail 
line formerly operated by the Penn 
Central, which runs through the New 
York counties of Oneida, Herkimer, 
Hamilton. St. Lawrence, Franklin, and 
Essex. The railroad line is located en¬ 
tirely within New York State, but 
freight moving along the applicant's 
line will be able to move into inter¬ 
state commerce via a ConRail line, op¬ 
erating from Remsen to Utica, N.Y. 

Until the 1970’s, the Penn Central 
operated the Remsen-Lake Placid rail 
line, the only railroad serving the 
heart of the Adirondacks. However, 
when the Penn Central went into 
bankruptcy, the line was not included 
in the ConRail reorganization plan. In 
1975, the State of New York took title 
to the Remsen-Lake Placid line from 


Penn Central at a cost of $4 million. 
Thereafter, the State and the appli- 
cant entered into a lease and rehabili¬ 
tation agreement, w'hereby the appli¬ 
cant has agreed that in return for 
$1.75 million, it will rehabilitate the 
rail line to conform to the applicable 
Federal Railroad Administration track 
safety standards (classes II and III) 
and as the operator, maintain the line 
in good condition. 

In the opinion of the applicant, the 
granting of the authority sought will 
not constitute a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen¬ 
tal Policy Act of 1969. In accordance 
with the Commission's regulations (49 
CFR 1108.8) in Ex parte No. 55 (Sub- 
No. 4), Implementation—National En¬ 
vironmental Policy Act, 1969, 352 
I.C.C. 451 (1976), any protests may in¬ 
clude a statement indicating the pres¬ 
ence or absence of any effect of the re¬ 
quested Commission action on the 
quality of the human environment. If 
any such effect is alleged to be pres¬ 
ent, the statement shall indicate with 
specific data the exact nature and 
degree of the anticipated impact. See 
Implementation—National Environ¬ 
mental Policy Act, 1969, supra at page 
487. 

Pursuant to the provisions of the In¬ 
terstate Commerce Act. as amended, 
the proceeding will be handled with¬ 
out public hearings unless comments 
in support or opposition on such appli¬ 
cation are filed with the Secretary, In¬ 
terstate Commerce Commission, 12th 
and Constitution Avenue NW., Wash¬ 
ington, D.C. 20423. and the aforemen¬ 
tioned counsel for applicant, within 30 
days after date of first publication in a 
newspaper of general circulation. Any 
interested person is entitled to recom¬ 
mend to the Commission that it ap¬ 
prove, disapprove, or take any other 
specified action with respect to such 
application. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-22617 Filed 8-11-78; 8:45 ami 


[ 7035 - 01 ] 

[Notice No. 696] 

ASSIGNMENT OF HEARINGS 

August 9, 1978. 

Cases assigned for hearing, post 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
official docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
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promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can- 
cellaton or postponements of hearing 
in which they are interested. 

No. MC 128279 (Sub-30), Arrow 

Freightways. Inc., now assigned October 2. 
1978 (5 days) at Albuquerque. N. Mex. in a 
hearing room to be later designated. 

No. MC 123115 (Sub-19F), Packer Transpor¬ 
tation Co., now assigned October 2, 1978. 
at Carson City, Nev. (5 days) in a hearing 
room to be later designated. • 

No. MC 52926 (Sub-9F), Green Transfer & 
Storage Co., now assigned October 16, 
1978 (5 days) at Dalem, Oreg., in a hearing 
room to be later designated. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-22622 Filed 8-11-78; 8:45 am] 


[ 7035 - 01 ] 

[Notice No. 697] 

ASSIGNMENT OF HEARINGS 

August 9. 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
official docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

CORRECTION 1 

No. MC 1515 (Sub-No. 239), Greyhound 
Lines. Inc., now being assigned for contin¬ 
ued hearing on September 25, 1978 (4 
days), at the Sheraton-Dallas Hotel, 
Southland Center, Live Oak, Dallas, Tex., 
and continued to October 2, 1978 (2 days), 
at the Holiday Inn. 200 East Amite, Jack- 
son. Miss., and October 4. 1978 (3 days), at 
the Sheraton Motor Inn, 1000 West South 
Boulevard, Montgomery. Ala. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-22623 Filed 8-11-78; 8:45 am] 


[ 7035 - 01 ] 

[Ex Parte No. MC-43] 

LEASE AND INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Decision 

Decided: July 21, 1978. 

Roadway Express. Inc., (MC 2202 
and numerous subs) and Western Gil- 


'This notice corrects the Sept. 26. 1978, 
hearing date to Sept. 25. 1978. 


lette, Inc., (MC 8948 and numerous 
subs), under common control, have 
filed a petition for waiver of para¬ 
graphs (a)(3) and (c) of § 1057.4 of the 
Lease and Interchange of Vehicles 
Regulations (49 CFR 1057). 

Findings 

1. The petitioners seek a waiver of 
the leasing regulations to permit the 
execution of long-term leases which 
may be intermittently placed into 
effect. 

2. Although household goods carri¬ 
ers are permitted to engage in inter¬ 
mittent leasing, this relief has not 
been accorded general freight carriers. 
Intermittent leasing lessens a carrier’s 
ability to control and assume responsi¬ 
bility when equipment enters its serv¬ 
ice, and a system of regulation similar 
to the one designed to protect the 
household goods shipper has not been 
established to protect the general 
freight shipper. 

3. Petitioners request for relief 
beyond that already provided by para¬ 
graph (c), as amended by ex parte MC 
43, Sub-6, is not warranted. 

It is ordered: 1. Waiver of para¬ 
graphs (a)(3) and (c) is denied. 

By the Commission, Motor Carrier 
Leasing Board, Board Members Joel E. 
Bums. Robert S. Turkington, and W. 
F. Sibbald, Jr. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-22621 Filed 8-11-78; 8:45 am) 


[ 7035 - 01 ] 

[Notice No. 95] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

The following publications include 
motor carrier, water carrier, broker, 
and freight forwarder transfer applica¬ 
tions filed under section 212(b), 206(a), 
211, 312(b), and 410(g) of the Inter¬ 
state Commerce Act. 

Each application (except as other¬ 
wise specifically noted) contains a 
statement by applicants that there 
will be no significant effect on the 
qualify of the human environment re¬ 
sulting from approval of the applica¬ 
tion. 

Protests against approval of the ap¬ 
plication, which may include a request 
for oral hearing, must be filed with 
the Commission on or before Septem¬ 
ber 13, 1978. Failure seasonably to file 
a protest will be construed as a waiver 
of opposition and participation in the 
proceeding. A protest must be served 
upon applicants’ representative(s), or 
applicants (if no such representative is 
named), and the protestant must certi¬ 
fy that such service has been made. 


Unless otherwise specified, the 
signed original and six copies of the 
protest shall be filed with the Com¬ 
mission. All protests must specify with 
particularity the factual basis, and the 
section of the Act, or the application 
rule governing the proposed transfer 
which protestant believes would pre¬ 
clude approval of the application. If 
the protest contains a request for oral 
hearing, the request shall be support¬ 
ed by an explanation as to why the 
evidence sought to be presented 
cannot reasonably be submitted 
through the use of affidavits. 

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons 
on notice of the proposed transfer. 

MC-FC 77581, filed May 24, 1978. 
Transferee: Elk Valley Motor Express, 
Inc., 1533 Hansford Street. Charles¬ 
ton. WV 25311. Transferor: Auto¬ 
motive Merchandisers of Texas, Inc. 
and Ohio Merchandising Corp.. 1800 
Moler Street. Columbus, OH 43207. 
Representatives: Michael Spurlock, 
275 East State Street, Columbus, OH 
43215. John Fessenden. Rice. Carpen¬ 
ter & Carraway, Suite 1301, 1600 
Wilson Boulevard, Arlington, VA 
22209. Authority sought to purchase 
portions of the operating authority set 
forth in Certificate No. MC 32562, 
issued July 12, 1978, as follows: Gener¬ 
al commodities with the usual excep¬ 
tions over specified regular routes 
serving indicated intermediate points 
between Charleston and Beckley. WV, 
Charleston and Webster Springs, WV, 
Ganley Bridge and White Sulphur 
Springs, WV, Webster Springs and 
Cleveland, WV, Webster Springs and 
Valley Head, WV, Richwood and the 
WV-VA State line, and Lewisburg and 
Valley Head, WV. Transferee holds 
Commission authority under Certifi¬ 
cate No. MC-97429 and subs thereaf¬ 
ter and does seek temporary authority 
under section 210a(b). 

MC-FC 77618, filed April 6, 1978. 
Transferee: Bill Bruton, d.b.a. Tri 
Western Express, 8 Westwood Lane, 
Little Rock, AR 72204. Transferor: 
Robert Kirk, Route 4. Box 187, Little 
Rock, AR 72206. Representative: 
Thomas J. Presson, Allied Traffic 
Service, P.O. Box 71, Redfield, AR 
72132. Authority sought for purchase 
by transferee of the operating rights 
of transferor as set forth in permit 
MC 117832 (Sub-1) issued August 28, 
1964, as follows: Bananas , from Gulf¬ 
port, MS, Mobile. AL, and Houston 
and Galveston, TX, to Little Rock, 
AR, with no transportation for com¬ 
pensation on return, except as other¬ 
wise authorized. Restriction: The oper¬ 
ations authorized herein are limited to 
a transportation service to be per¬ 
formed, under a continuing contract, 
or contracts with Dillaha Fruit Co., of 
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Little Rock, AR. Transferee presently 
holds no authority from this Commis¬ 
sion. Application has not been filed for 
temporary authority under section 
210a(b). 

MC-FC 77674, filed July 14, 1978. 
Transferee: David Dwight Winters, 
d.b.a. David Winters. Route 5, Box 365 
AB, Lawrenceburg, TN 38464. Trans¬ 
feror: Ephriam McLean Old, d.b.a. 
Avie Harwell Transportation Co., Law¬ 
renceburg, TN 38464. Representative: 
W. A. Harwell, P.O. Box 399, Lawren¬ 
ceburg, TN 38464. Authority sought to 
purchase the operating rights set 
forth in Certificate No. MC 10168 
issued December 28, 1967, as follows: 
Films and associated commodities and 
newspapers over specified regular 
routes serving specified intermediate 
and off route points between Pulaski 
and Nashville, TN. Pulaski and Colum¬ 
bia, TN, Nashville, TN and Florence, 
AL. and Lawrenceburg and Pulaski, 
TN. Applicant holds no Commission 
and does not seek section 210a(b) au¬ 
thority. 

MC-FC 77705, filed June 7, 1978. 
Transferee: Nevil Storage Co. San 
Jose, Inc., 1370 Vander Way, San Jose, 
CA 95112. Transferor. Thomas Trans¬ 
fer & Storage Co., Inc., 2195 Leghorn 
Street. Mountain View, CA 94040. 
Representative: Alan F. Wohlstetter, 
1700 K Street NW., Washington. DC 
20006. Authority sought for purchase 
by transferee of the operating rights 
of transferor as set forth in Certificate 
MC 129316 (Sub-1) issued October 1, 
1969, as follows: Used household goods 
between points in Ventura and Santa 
Barbara Counties, CA, and between 
points in Alameda, San Francisco, San 
Mateo, and Santa Clara Counties, CA. 
Restricted to the transportation of 
traffic having a prior or subsequent 
movement, in containers, beyond the 
points authorized, and further re¬ 
stricted to the performance of pickup 
and delivery service in connection with 
packing, crating, and containerization 
or unpacking, uncrating and decon¬ 
tainerization of such traffic. Transfer¬ 
ee presently holds no authority from 
this Commission. Application has not 
been filed for temporary authority 
under section 210a(b). 

MC-FC-77709, filed June 13, 1978. 
Transferee: WESTERN CARRIERS, 
INC., 2100 Alaska Way. Seattle. WA 
98121. Transferor Everett Trucking, 
Inc., P.O. Box 1105, Mount Vernon, 
WA 98273. Representative: George R. 
LaBissoniere, Esq., 1100 Norton Build¬ 
ing. Seattle, WA 98104. Authority 
sought for purchase by transferee of 
the operating rights of transferor as 
set forth in Certificate MC 135518 
(Sub-1) issued January 15, 1973, as fol¬ 
lows: Wine and malt beverages from 
points in CA to named points in WA. 
Transferee presently holds no authori¬ 


ty from this Commission. Application 
for temporary authority under section 
210a(b) was granted June 26, 1978. 

MC-FC-77711, filed June 21. 1978. 
Transferee: ADOBE INTERNATION¬ 
AL, INC., 1100 Western United Life 
Building, Midland, TX 79701. Trans¬ 
feror: Dennis Chutz and Wayne 
Chutz, a partnership, D&W Trucking 
Co., R.D. No. 3, Box 3629, Grove City, 
PA 16127. Representatives: John A. 
Vuono, Esq., 2310 Grant Building, 
Pittsburgh, PA 15219. Thomas F. 
Nelson. Esq., 1500 Oliver Building, 
Pittsburgh, PA 15222. C. Kent May, 
Esq.. 42d Street, 600 Grant Street, 
Pittsburgh, PA 15219. Authority 
sought for purchase by transferee of 
the operating rights of transferee as 
set forth in Permit MC 140435 (Sub-2) 
issued October 28, 1975, as follows: 
Coal, in dump vehicles, from points in 
Cambria. Somerset, Indiana, Venango, 
and Clearfield Counties, PA, to the fa¬ 
cilities of Cleveland Electric Illuminat¬ 
ing Co. in Ashtabula and Cuyahoga 
Counties, OH, restricted to a transpor¬ 
tation service to be performed under a 
contract with Pengrove Coal Co. of 
Slippery Rock, PA. Transferee pres¬ 
ently holds no authority from this 
Commission. Application has not been 
filed for temporary authority under 
section 210a(b). 

MC-FC-77715, filed June 16, 1978. 
Transferee: G. P. BOURROUS 

TRUCKING CO., INC., Route 1. Box 
380, Diboll, TX 75941. Transferor: 
Jack Young and Ida L. Young, a part¬ 
nership. J&L Truck Lines, P.O. Box 
1238, Silsbee, TX 77656. Representa¬ 
tive: Timothy Mashbum, Attorney at 
Law f , 1806 Rio Grande, P.O. Box 2207, 
Austin, TX 78768. Authority sought 
for purchase by transferee of the oper¬ 
ating rights of transferor as set forth 
in Certificate MC 140881 (Sub-1) 

issued December 22, 1977, as follows: 
Veneer, from Starks, LA, to Houston, 
TX, and wood chips, bark, wood waste, 
and sawdust (except in bulk, in tank 
vehicles), from points in Calcasieu 
Parish. LA, to Silsbee, TX, and from 
Starks. LA, to points in Newton, 
Jasper, Hardin, and Orange Counties, 
TX. Transferee presently holds no au¬ 
thority from this Commission. Appli¬ 
cation has been filed for temporary 
authority under section 210a(b). 

MC-FC-77717, filed June 19, 1978. 
Transferee: ANYTIME DELIVERY 
SYSTEMS. INC., 6 New Valley Road, 
New City. NY 10956. Transferor: 
Sharon Express Trucking Corp., 1935 
Shore Parkway, Brooklyn. NY 11214. 
Representative: Arthur J. Piken, Pike 
& Pike, Suite 1515, One Lefrak City 
Plaza. Flushing, NY 11368. Authority 
sought for purchase of the operating 
rights set forth in Corrected Certifi¬ 
cate MC 73081, issued July 31, 1969 as 
follow’s: General commodities, with 


the usual exceptions, between points 
in NY and NJ within 35 miles of Co¬ 
lumbus Circle, New York, NY. Trans¬ 
feree holds no Commission authority 
and does not seek section 210a(b) tem¬ 
porary authority. 

MC-FC-77719, filed June 20. 1978. 
Transferee: ALL FREIGHT EXX- 
PRESS, INC., 1623 South 58th 
Avenue. Cicero, IL 60650. Transferor: 
Eureka Cartage Co., Inc., 5821 West 
Ogden Avenue, Cicero. IL 60650. Rep¬ 
resentatives: Carl L. Steiner, 39 South 
La Salle Street, Qhicago, IL 60603; and 
Daniel C. Sullivan, 10 South La Salle 
Street, Chicago, IL 60603. Authority 
sought for purchase by transferee of a 
portion of the operating rights of 
transferor as set forth in Permit MC 
134452 (Sub-1) issued August 9, 1971, 
as follows: Iron, steel, copper, and 
brass articles, structural steel and 
paints, over irregular routes, from 
DeKalb, Joliet, Waukegan, IL, and 
points in the Chicago. IL, Commercial 
Zone as defined by the Commission, to 
Chicago, IL, and points in IL, IN, and 
WI within 150 miles of Chicago, with 
no transportation for compensation on 
return; aluminum products, from the 
site of the w T arehouse of Joseph T. 
Ryerson & Son. Inc., in Chicago. IL, to 
points in IN and WI within 150 miles 
of Chicago, with no transportation for 
compensation on return except as oth¬ 
erwise authorized. Transferee present¬ 
ly holds no authority from this Com¬ 
mission. Application has not been filed 
for temporary authority under section 
210a(b). 

MC-FC-77721, filed June 19, 1978. 
Transferee: BCK CO., 3171 Southeast 
Fifth Street. Minneapolis. MN 55414. 
Transferor: The Frances Kay Trust 
and the Frances and Bonnie Kay 
Trust, a copartnership, d.b.a. Bonnie 
C. Trucking Co., Stanley B. Koren- 
gold, Trustee, 3171 Southeast Fifth 
Street, Minneapolis, MN 55414. Repre¬ 
sentative: Samuel Rubenstein, 301 
North Fifth Street. Minneapolis. MN 
55403. Authority sought for purchase 
by transferee of the operating rights 
of transferor, as set forth in Permit 
MC 129577, issued December 10, 1968, 
as follows: Shortening, in containers, 
and potatoes, from the joint plantsite 
of Northern Star, Inc., and Processed 
Potatoes, Inc., at Minneapolis, MN, to 
points in WI. Transferee holds no au¬ 
thority from this Commission. Appli¬ 
cation has not been filed for tempo¬ 
rary authority under section 210a(b). 

H. G. Homme, Jr., 
Acting Secretary. 

CFR Doc. 78-22619 Filed 8-11-78; 8:45 am) 
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[ 1505 - 01 ] 

[Notice No. 130] 

motor carrier temporary authority 

APPLICATIONS 

Correction 

In FR Doc. 78-20476, appearing at 
page 32016, in the issue for Monday, 
July 24, 1978. on page 32017, in the 
middle column, in MC 118142 (Sub- 
173TA), in the seventh line, the work 
'contract'* should be corrected to read 
•common 0 . 


[ 1505 - 01 ] 

[Notice No. 1191 

motor carrier temporary authority 

APPLICATIONS 

Correction 

In FR Doc. 78-19835, appearing at 
page 30971, in the issue for Tuesday, 
July 18, 1978, on page 30974, in the 
third column, In MC 144789TA in the 
eighth line, the word "contract" 
should be corrected to read 
“ common." 


[ 1505 - 01 ] 

[Notice No. 135] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

Correction 

In FR Doc. 78-21576 appearing at 
page 34238, in the issue for Thursday, 
August 3. 1978. on page 34240, in the 
third column. In MC 144800 “(Sub- 
4TA)” should be corrected to read 
“(Sub-1TA)'\ 


[ 7035 - 01 ] 

[Notice No. 22] 

SPECIAL PROPERTY BROKERS 

August 9 , 1978 . 

The following applicants seek to par¬ 
ticipate in the property broker special 


licensing procedure under 49 CFR 
1045A authorizing operations as a 
broker at any location, in arranging 
for the transportation by motor vehi¬ 
cle, in interstate or foreign commerce, 
of property (except household goods), 
between all points in the United 
States including AK and HI. Any in¬ 
terested person shall file an original 
and one (1) copy of a verified state¬ 
ment in opposition limited in scope to 
matters regarding applicant’s fitness 
within 30 days after this notice. State¬ 
ments must be mailed to: Broker 
Entry Staff, Room 2379, Interstate 
Commerce Commission, Washington, 
DC 20423. Opposing parties shall serve 
one (1) copy of the statement in oppo¬ 
sition concurrently upon applicant’s 
representative, or applicant if no rep¬ 
resentative is named. 

If an applicant is not otherwise in¬ 
formed by the Commission, it may 
commence operation 45 days after this 
notice. 

B-78-82, filed July 9, 1978. Appli¬ 
cant: EDWIN L. SIEGEL, 400 Sip 
Avenue, Jersey City, NJ 07306. Repre¬ 
sentative: Ronald I. Shapss, 450 Sev¬ 
enth Avenue, New York, NY 10001. 

B-78-92, filed August 3, 1978. Appli¬ 
cant: MOVERS PORT SERVICE, 
INC., 7035 Convoy Court, San Diego, 
CA 92111. Representative: Robert J. 
Gallagher, 1000 Connecticut Avenue, 
NW., Suite 1200, Washington. DC 
20036. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-22620 Filed 8-11-78: 8:45 am] 


[ 7035 - 01 ] 

TRANSPORTATION OF “WASTE" PRODUCTS 
FOR REUSE OR RECYCLING 

Special Certificate Letter Notice(s) 

The following letter notices request 
participation in a Special Certificate 


of Public Convenience and Necessity 
for the transportation of “waste” 
products for reuse or recycling in fur¬ 
therance of a recognized pollution con¬ 
trol program u nder the Commission's 
regulations (49 CFR 1062) promulgat¬ 
ed in "Waste" Products , Ex Parte No. 
MC-85, 124 MCC 583 (1976). 

An original and one copy of protests 
(including protestant's complete argu¬ 
ment and evidence) against applicant’s 
participation may be filed with the In¬ 
terstate Commerce Commission Sep¬ 
tember 5, 1978. A copy must also be 
served upon applicant or its represent¬ 
ative. protests against the applicant’s 
participation will not operate to stay 
commencement of the proposed oper¬ 
ation. 

If the applicant is not otherwise in¬ 
formed by the Commission, operations 
may commence tvithin 30 days (Sep¬ 
tember 13, 1978) of the date of its 
notice in the Federal Register, sub¬ 
ject to its tariff publication effective 
date. 

P-13-78 (Special Certificate, Waste 
Products) (Partial Correction), filed 
July 11, 1978. published in the Feder¬ 
al Register issue of July 19, 1978, and 
republished as corrected this issue. Ap¬ 
plicant: VICTORY EXPRESS. INC.. 
2600 Willowbum Avenue, Dayton, OH 
45427. Representative: Harold G. 
Hemly. Jr., 118 North St. Asaph 
Street. Alexandria. VA 22314. Note.: 
The purpose of this partial correction 
is to add Diamond International Corp. 
of Middletown, OH, as a sponsor for 
the purpose of transporting and recy¬ 
cling waste products: the rest remains 
the same. 

By the Commission. 


H. G. Homme, Jr. 
Acting Secretary. 


[FR Doc. 78-22618 Filed 8-11-78; 8:45 am) 
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This section of the FEDERAL REGISTER contains notices of meetings published under the ’’Government in the Sunshine Act*’ (Pub. L 94-409), 5 U.S.C 
552b(e)(3). _ 


CONTENTS 


Item 

Federal Communications 

Commission . 1* 2 

Federal Election Commission. 3 

Federal Energy Regulatory 

Commission. 4, 5 

Federal Reserve System. 6 

Indian Claims Commission. 7 

International Trade 

Commission.8, 9, 10 

Postal Rate Commission. 11 


[ 6712 - 01 ] 

l 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 9 a.m., Tuesday. 
August 8, 1978. 

PLACE: Room 856, 1919 M Street 
NW., Washington, D.C. 

STATUS: Open Commission meeting. 

CHANGES IN THE MEETING: The 
following items have been deleted: 

Agenda, Item, and Subject 

General, No. 3. fee refund program—Status. 
Renewal. No. 3, petition to deny renewal ap¬ 
plication of station KJAZ(FM), Alameda, 
Calif., filed by the Committee for Open 
Media. 

Television, No. 1, mutually exclusive appli¬ 
cations for a new TV station on channel 
30. Jacksonville. Fla. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Samuel M. Sharkey. FCC, Public In¬ 
formation Office, 202-632-7260. 

Issued: August 7. 1978. 

[S-1638-78 Filed 8-10-78; 3:08 pm] 


[ 6712 - 01 ] 

2 

FEDERAL COMMUNICATIONS 
COMMISSION. 

TIME AND DATE: 3 p.m., Tuesday, 
August 8, 1978. 

STATUS: Emergency closed Commis¬ 
sion meeting. 

MATTER TO BE CONSIDERED: 
Internal personnel matter. 

The prompt and orderly conduct of 
Commission business did not permit 


announcement of this meeting prior to 
the meeting. 

This meeting was closed to the 
public because this item concerned an 
internal personnel matter (see 47 CFR 
0.603(b)). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Beulah L. Hylton, Minute and Rules 
Branch, 202-632-6427. 

Issued: August 9, 1978. 

(S-1639-78 Filed 8-10-78; 3:08 pm] 


[ 6715 - 01 ] 

3 

FEDERAL ELECTION COMMIS¬ 
SION. 

DATE AND TIME: Thursday, August 
17, 1978, at 10 a.m. 

PLACE: 1325 K Street NW.. Washing¬ 
ton, D.C. 

STATUS: Portions of this meeting will 
be open to the public and portions will 
be closed. 

Portions Open to the Public. 

Setting dates for future meetings. 

Correction and approval of minutes. 

Advisory opinions: AO 1978-38 and AO 
1978-42. 

Report on earmarked contributions. 

Report on random audits. 

Policy regarding transfers to registered enti¬ 
ties. 

From unregistered organizations: Office of 
the General Counsel. Analysis of Parts A 
and B of Agenda Document No. 78-205. 
(Commission Memorandum No. 156). 
Budget for fiscal year 1980. 

Resolution of particulars questions. 
Appropriations and budget. 

Pending legislation. 

Pending litigation. 

Liaison with other Federal Agencies. 
Classification actions. 

Routine administrative matters. 

Portions Closed to the Public (Executive 
Session) 

Audit reports, compliance, and personnel. 

PERSON TO CONTACT FOR IN¬ 
FORMATION: 

Mr. David Fiske, Press Officer, 202- 
523-4065. 

Marjorie W. Emmons, 
Secretary to the Commission. 

[S-1640-78 Filed 8-10-78; 3:21 pm] 


[ 6740 - 02 ] 

4 

August 10, 1978. 

The following notice of meeting is 
published pursuant to section 3(a) of 
the Government in the Sunshine Act 
(Pub. L. 94-409), 5 U.S.C. 552b: 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: August 10, 1978, 10 
a.m. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

Docket No. CP76-305, Arkansas Lou¬ 
isiana Gas Co. 

Docket No. CP77-38, Tennessee Gas 
Pipeline Co., a division of Tenneco 
Inc., and National Fuel Gas Supply 
Corp. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Lois D. Cashell, Acting Secretary, 
202-275-4166. 

Lois D. Cashell, 
Acting Secretary. 
[S-1633-78 Filed 8-10-78; 2:22 pm) 
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5 

August 9, 1978. 

The following notice of meeting is 
published pursuant to section 3(a) of 
the Government in the Sunshine Act 
(Pub. L. 94-409), 5 U.S.C. 552b: 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: August 16, 1978. 10 
a.m. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Agenda. 

Note.— Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Lois D. Cashell. Acting Secretary, 
Telephone. 202-275-4166. 

This is a list of matters to be consid¬ 
ered by the Commission, it does not in¬ 
clude a listing of all papers relevant to 
the items on the agenda, however, all 
public documents may be examined in 
the Office of Public Information. 
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Gas Agenda— 157th Meeting, August 16. 
1978, Regular Meeting (10 a.m.) 

CAG-0. Docket No. RP71-16 (PGA No. 78- 
3a). Midwestern Gas Transmission Corp. 
CAG-1. Docket No. CI78-683. Sun Oil Co. 
Docket Nos. CI78-414, CI78-415. CI78-417 
and CI78-418, Amoco Production Co. 
Docket No. CI78-6, Cities Service Co. 
Docket No. CI78-223, Exxon Corp. Docket 
No. CI78-450. Continental Oil Co. Docket 
No. CI78-779. Cotton Petroleum Corp. 
Docket No. CI78-527, Continental Oil Co. 
Docket No. 078-528, Continental Oil Co. 
Docket No. 078-826, Texas Pacific Oil 
Co. Inc. Docket No. 078-832, Transco Ex¬ 
ploration Co. Docket Nos. 077-805. 077- 
806, 078-396 and 078-397, Louisiana 
Land Offshore Exploration Co.. Inc., and 
Texas Eastern Exploration Co. Docket No. 
078-24, Helmerich & Payne. Inc. Docket 
No. 077-690, Union Texas Petroleum, a 
division of Allied Chemical Corp. Docket 
Nos. G-3108. et al., Exxon Corp., et al. 
Docket No. 077-709. MRT Exploration 
Co. Docket No. 077-832, Gulf Oil Corp. 
Docket No. 077-831, Gulf Oil Corp. 
Docket No. 075-38. Gulf Oil Corp. 
Docket No. 077-327. Cities Service Co. 
Docket No. 074-145, Gulf Oil Corp. 
Docket No. 077-849, Belco Petroleum 
Corp. Docket No. 078-4, Aztec Oil & Gas 
Co. Docket No. 078-690, Tenneco Oil Co. 
Docket No. 078-236, Texas Pacific Oil 
Co.. Inc. Docket No. 078-273, Enserch 
Exploration, Inc. Docket No. 077-202, 
Gulf Oil Corp. Docket No. 078-409, Cities 
Service Co. Docket Nos. CI78-148 and 
CI78-230, Gas Producing Enterprises. Inc., 
and Sun Oil Co. Docket Nos. G-7526, et 
al., Amoco Production Co., et al. Docket 
No. 078-410. Hunt Oil Co. Docket No. 
078-242, Odessa Natural Corp. Docket 
No. 078-437, Marathon Oil Co. Docket 
No. 078-416, Sun Oil Co. Docket No. 
078-146. Belco Petroleum Corp. Docket 
No. 076-485. Union Texas Petroleum, a 
division of Allied Chemical Corp. Docket 
No. 078-308. Transocean Oil, Inc. Docket 
No. 075-704, Tenneco Oil Co. Docket No. 
077-764, Hunt Oil Co. Docket No. 078- 
102, Diamond Shamrock Corp. Docket No. 
077-327. Cities Service Co. Docket No. G- 
7670, Southern Union Gathering Co. 
Docket Nos. 077-709 and 077-286. MRT 
Exploration Co. 

CAG-2, Docket No. 078-39. Amoco Produc¬ 
tion Co. 

CAG-3. Docket No. CP78-218, United Gas 
Pipe Line Co. Docket No. CP78-315, 
Transcontinental Gas Pipe Line Corp. 
CAG-4. Docket No. CP78-354, Columbia 
Gulf Transmission Co. 

CAG-5. Docket No. CP77-515, Natural Gas 
Pipeline Co. of America. 

CAG-6. Docket No. CP77-374. United Gas 
Pipe Line Co. 

CAG-7. Docket No. CP78-331, Texas Gas 
Transmission Corp. 

CAG-8. Docket No. CP71-222, Great Lakes 
Gas Transmission Co. 

CAG-9. Docket No. CP78-360, Mountain 
Fuel Supply Co. 

CAG-IO(A). Docket No. CP78-167, United 
Gas Pipe Line Co. (B) Docket No. CP78- 
296, Transcontinental Gas Pipe Line Corp. 
CAG-11 . Docket No. CP78-373. Cities Serv¬ 
ice Gas Co. 

CAG-12 . Docket No. CP78-330, Transconti¬ 
nental Gas Pipe Line Corp. 

CAG-13. Docket No. CP78-225, Consolidat¬ 
ed Gas Supply Corp. 
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CAG-14. Docket No. CP78-252, Transconti¬ 
nental Gas Pipe Line Corp. 

CAG-15. Docket No. CP78-394, Consolidat¬ 
ed Gas Supply Corp. 

CAG-16. Docket No. CP78-230. Columbia 
Gulf Transmission Co. and United Gas 
Pipe Line Co. 

CAG-17. Docket No. CP78-18, Michigan 
Wisconsin Pipe Line Co.. Natural Gas 
Pipeline Co. of America, Tianscontinental 
Gas Pipe Line Corp., United Gas Pipe 
Line Co., and Trunkline Gas Co. 

I. PIPELINE RATE MATTERS 

RP-1. Docket No. RP-74-4, Cities Service 
Gas Co. 

II. PRODUCER MATTERS 

CM. Docket Nos. CI77-571 and RI77-122. 
Freeport Oil Co. 

III. PIPELINE CERTIFICATE MATTERS 

A. Pipeline Certificates 

CP-1. Docket No. CP78-227, Transcontinen¬ 
tal Gas Pipe Line Corp. 

CP-2. 

Docket No. CP77-459. CP77-520, Midwest¬ 
ern Gas Transmission Co., Tennessee 
Gas Pipeline Co., a division of Tenneco. 
Inc., Northern Natural Gas Co. 

Docket No. CP78-16. Tennessee Gas Pipe¬ 
line Co., a division of Tenneco Inc. 

CP-3. Reserved. 

CP-4. Reserved. 

B. Curtailment 

CP-5. Docket No. RP72-99, Transcontinen¬ 
tal Gas Pipe Line Corp. 

CP-6. Docket No. RP72-89, Columbia Gas 
Transmission Corp. 

CP-7. Docket No. TC78-3, Northern Natural 
Gas Co. 

Miscellaneous Agenda—157th Meeting, 
August 16. 1978, Regular Meeting 

CAM-1. Procedural amendment—Citation of 
record. 

CAM-2. Proposed procedural amendment— 
Applications for stay. 

CAM-3. Arkansas-Missouri Power Co. 

CAM-4. Gulf States Utilities Co. 

M-l. Release of Form 45 data to the Federal 
Trade Commission. 

Power Agenda—157th Meeting, August 16. 
1978, Regular Meeting 

CAP-1. Docket No. ER78-186, Pacific Gas & 
Electric Co. 

CAP-2. Docket No. ER78-490. Ohio Edison 
Co. and Ohio Power Co. 

CAP-3. Docket No. ER78-392, Pacific Power 
& Light Co. 

CAP-4. Docket No. ER78-503. Union Elec¬ 
tric Co. 

CAP-5. Docket No. ER78-341. Central 
Power & Light Co. 

CAP-6. Docket No. E-8570. Southern Cali¬ 
fornia Edison Co. 

CAP-7. Docket No. ID-1599, James F. 
Smith. 

CAP-8. Docket No. ID—1836, Frank E. Fi¬ 
scher. 

CAP-9. Docket No. ID—1824. Robert E. 
Hartwell. 

CAP-10. Docket No. ID—1830, James M. 
Cain. 

CAP-11. Docket No. ID—1832, Jack R. 

McClendon. t 

CAP-12. Docket No. ID-1837. Stephen 
Lesky. 
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CAP-13. Docket No. ID-1602, Dean B. Sie- 
fried. 

CAP-14. Docket No. 2436, Consumers Power 
Co. 

CAP-15. Docket No. 2130, Pacific Gas & 
Electric Co. 

CAP-16. Docket Nos. ER77-485 and ER77- 
551, Carolina Power & Light Co. 

CAP-17. Docket Nos. EL78-15 and ER78- 
339, Public Service Co. of New Hampshire. 

i. electric rate matters 

ER-1. Docket No. ER78-375, Duquesne 

Light Co. 

ER-2. Docket No. ER78-425, Minnesota 

Power & Light Co. 

ER-3. Docket Nos. ER78-409 and ER78-410, 
Philadelphia Electric Co. 

ER-4. Docket No. ER76-495 (AFUDC 

ISSUE), Carolina Power <fe Light Co. 

ER-5. 

Docket No. E-7704, the Electric <fe Water 
Plant Board of the City of Frankfort, v. 
Kentucky Utilities Co. 

Docket No. E-7669, Public Service Co. of 
Indiana. 

Docket No. El-7937, Indianapolis Power & 
Light Co. 

Docket No. El-8053. Kentucky Utilities Co. 

II. LICENSED PROJECT MATTERS 

P-1. Project No. 2482, Niagara Mohawk 
Power Co. 

Lois D. Cashell, 
Acting Secretary. 

[S-1631-78 Filed 8-10-78; 10:45 am] . 
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6 

FEDERAL RESERVE SYSTEM 
BOARD OF GOVERNORS. 

TIME AND DATE: 10 a.m., Wednes¬ 
day, August 16, 1978. 

The closed portion of the meeting 
will commence at the conclusion of 
the open discussion. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington. D.C. 20551. 

STATUS: Part of the meeting will be 
open; part will be closed. 

MATTERS TO BE CONSIDERED: 
Open portion: 

Summary agenda: Because of their 
routine nature, no substantive discus¬ 
sion of the following items is anticipat¬ 
ed. These matters will be resolved with 
a single vote unless a member of the 
Board requests that an item be moved 
to the discussion agenda. 

1. Report to the Comptroller of the Cur¬ 
rency regarding the competitive factors in¬ 
volved in the proposed merger of The Na¬ 
tional Bank of Delaware County. Walton. 
N.Y.. with Kilber National Bank, Oneonta, 
N.Y. 

2. Request by Central National Banc- 
shares. Inc. (“CNB”), Des Moines, Iowa to 
repeal two sections of its bylaws pertaining 
to CNB warrants and convertible shares. 

3. Application of Citicorp, New York. N.Y., 
to continue to hold shares of Citicorp Inter¬ 
national Group. Inc., Wilmington. Dela- 
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ware, after its subsidiary. Citicorp Interna¬ 
tional Ltd., Hong Kong, commences the 
business of underwriting or dealing in secu¬ 
rities. 

Discussion agenda: 

1. Reconsideration of the application of 
Commerce Bancshares. Inc.. Kansas City, 
Mo., to merge with Manchester Financial 
Corp.. St. Louis, Mo. 

2. Any agenda items carried forward from 
a previously announced meeting. 

Closed portion: 

1. Personnel appointments within the 
Board’s staff. 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne, Assistant to 

the Board: 202-452-3204. 

Dated: August 9, 1978. 

Griffith L. Garwood. 

[S-1632-78 Filed 8-10-78; 10:45 am] 


[ 7030 - 01 ] 

7 

INDIAN CLAIMS COMMISSION. 

TIME AND DATE: 10:15 a.m., August 
11. 1978. 

PLACE: Room 600, 1730 K Street 
NW., Washington, D.C. 

STATUS: Open to the public. Pro¬ 
posed history of the Commission. 

FOR MORE INFORMATION: 

David H. Bigelow, Executive Direc¬ 
tor, Room 640, 1730 K Street NW., 
Washington. D.C. 20006, 202-653- 
6174. 

IS-1634-78 Filed 8-10-78; 2:22 pm] 


[ 7020 - 02 ] 

[USITC SE-78-38A] 

INTERNATIONAL TRADE COM¬ 
MISSION. 

FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 35160 (August 8, 1978). 


PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 2 
p.m., Thursday, August 17. 1978. 

CHANGES IN THE MEETING: Addi¬ 
tional agenda item. 

7. Bicycle tires and tubes (Inv. TA- 
201-33)—possible reconsideration of 
vote on injury and vote on remedy. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth R. Mason, Secretary, 202- 
523-0161. 

[S-1635-78 Filed 8-10-78; 3:08 pm] 
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[USITC SE-78-39] 

INTERNATIONAL TRADE COM¬ 
MISSION. 

TIME AND DATE: 2 p.m., Monday, 
August 21, 1978. 

PLACE: Room 117, 701 E Street NW. f 
Washington, D.C. 20436. 

STATUS: Open to the public. 
MATTERS TO BE CONSIDERED: 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4. Petitions and complaints (if necessary): 

a. Motorcycles (Docket No. 528). 

b. Light bulbs from Hungary (Docket 
No. 529). 

c. Motorcycle repair manuals (Docket 
No. 531). 

d. Needles (Docket No. 532). 

5. Wire strand from India (Inv. AA1921- 
182)—briefing and vote. 

6. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth R. Mason, Secretary, 202- 
523-0161. 

[S-1636-78 Filed 8-10-78; 3:08 pm) 


[ 7020 - 02 ] 
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[USITC SE-78-40) 

INTERNATIONAL TRADE COM 
MISSION. 

TIME AND DATE: 2 p.m., Wednesday, 
August 23. 1978. 

PLACE: Room 117, 701 E Street NW., 
Washington, D.C. 20436. 

STATUS: Open to the public. 
MATTERS TO BE CONSIDERED: 

1. High-carbon ferrochromium (Inv. TA- 
201-35)—briefing and vote on Injury. 

2. Stainless steel round wire from Japan 
(Inv. AA1921-Inq.-17)—briefing and vote. 

3. Any time left over from previous 
agenda. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth R. Mason. Secretary. 202- 
523-0161. 

(S-1637-78 Filed 8-10-78; 3:08 pm] 

11 

[ 7715 - 01 ] 

POSTAL RATE COMMISSION. 

FEDERAL REGISTER CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Vol. 43, No. 154, page 35431. Wednes¬ 
day, August 9, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:30 a.m.. 
Wednesday. August 16, 1978. 

CHANGES IN THE MEETING: Fol¬ 
lowing the “Open Meeting” there will 
be a “Closed Meeting” to consider a 
draft opinion in Docket No. A78-1, the 
Gresham, S.C., route consolidation 
case. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Ned Callan, Information Officer. 
202-254-5614. 

[S-1641-78 Filed 8-10-78; 3:35 pm] 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of the Secretary 

NONDISCRIMINATION IN FEDERALLY ASSISTED 
PROGRAMS 

Policy Interpretations 

Introduction 

The following four policy interpreta¬ 
tions are issued by the Office for Civil 
Rights under the procedures an¬ 
nounced in the Federal Register on 
May 1. 1978, 43 FR 18630. They inter¬ 
pret the Department’s regulation 
issued under section 504 of the Reha¬ 
bilitation Act of 1973. 

David S. Tatel, 
Director , 

Office for Civil Rights. 

August 8, 1978. » 

Section 504 of the Rehabilitation 
Act of 1973 

POLICY INTERPRETATION NO. 3 

Subject “Program Accessibility” Re¬ 
quirements. 

Policy Interpretation: A recipient is 
not required to make structural modi¬ 
fications to its existing facilities if its 
services can be made effectively availa¬ 
ble to mobility impaired persons by 
other methods. In selecting from 
among other methods, recipients must 
give priority to those that offer handi¬ 
capped and nonhandicapped persons 
programs and activities in the same 
setting. Because of the administrative 
impossibility of continually determin¬ 
ing, on an up-to-date basis, whether 
mobility impaired individuals will be 
entitled to services by a given recipi¬ 
ent, and for other reasons set forth 
below, the absence of mobility im¬ 
paired persons residing in an area 
cannot be used as the test of whether 
programs and activities must be made 
accessible. 

Discussion: The Department has 
been asked by recipients conducting 
modest programs (e.g., libraries in 
rural areas, small welfare offices, day 
care centers and senior citizens cen¬ 
ters): (1) Whether they must make 
structural changes to their buildings 
to accommodate persons who are mo¬ 
bility impaired; and (2) whether they 
must make their services accessible to 
mobility impaired persons even if no 
such persons are known to live in their 
service area. 

The Section 504 regulation was care¬ 
fully written to require “program ac¬ 
cessibility” not “building accessibil¬ 
ity,” thus allowing recipients flexibil¬ 
ity in selecting the means of compli¬ 
ance. For example, they may arrange 
for the delivery of their services at al¬ 


ternative sites that are accessible or 
use aides or deliver services to persons 
at their homes. The regulation does 
not require that all existing facilities 
or every part of an existing facility be 
made accessible; structural changes 
are not necessary if other methods are 
effective in making the recipient’s ser¬ 
vices available to mobility impaired 
persons. For example, a library build¬ 
ing in- a rural area with one room and 
an entrance with several steps can 
make its services accessible in several 
ways. It may construct a simple 
wooden ramp quickly and at relatively 
low cost. Mobility impaired persons 
may be provided access to the library’s 
services through a bookmobile or by 
special messenger service or clerical 
aid or any other method that makes 
the resources of the library “readily 
accessible.” However, recipients are re¬ 
quired to give priority to methods that 
offer handicapped and nonhandi¬ 
capped persons programs and activi¬ 
ties in the same setting. 

There is an additional option for re¬ 
cipients that have fewer than 15 em¬ 
ployees and that provide health, wel¬ 
fare, or other social services. If such a 
recipient finds, after consulting with a 
handicapped person seeking services, 
that only a significant alteration to its 
existing facilities will make its pro¬ 
gram accessible, the recipient may 
refer the handicapped person to an¬ 
other provider of the same services 
that is accessible. The referring recipi¬ 
ent has the obligation to determine 
that the other provider is accessible 
and is willing to provide the services. 

The section 504 regulation does not 
condition the requirement of “pro¬ 
gram accessibility” upon handicapped 
persons residing in the recipient's serv¬ 
ice area. Such a condition would be ad¬ 
ministratively unworkable. It would 
require the establishment of arbitrary 
geographic boundaries for each recipi¬ 
ent’s service area, the identification of 
all handicapped persons in that area 
and periodic surveys to determine 
whether handicapped persons have 
moved into or out of the service area. 
It would also ignore the needs of those 
persons who temporarily become mo¬ 
bility impaired or those mobility im¬ 
paired persons who visit a service area. 
Moreover, mobility impaired persons 
may decide not to settle in a communi¬ 
ty because its services are not accessi¬ 
ble. 

The Department concludes, as it did 
when the section 504 regulation was 
adopted, that because the “standard 
(for program accessibility) is flexible” 
the regulation “does not allow for 
waivers” (See “Authority” section 
below). 

Coverage: This policy interpretation 
applies to any public or private institu¬ 
tion, person, or other entity that re¬ 
ceives or benefits from HEW financial 


assistance. For further information, 
see definition of “recipient” at 45 CFR 
section 84.3(f). 

Authority: Regulation issued under 
section 504 of the Rehabilitation Act 
of 1973, 45 CFR §84.22 and appendix 
A. 

Section 84.22: 

(a) Program accessibility A recipient 
shall operate each program or activity 
to which this part applies so that the 
program or activity, when viewed in its 
entirety, is readily accessible to handi¬ 
capped persons. This paragraph does 
not require a recipient to make each of 
its existing facilities or every part of a 
facility accessible to and usable by 
handicapped persons. 

(b) Methods. A recipient may comply 
with the requirements of paragraph 
(a) of this section through such means 
as redesign of equipment, reassignent 
of classes or other services to accessi¬ 
ble buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
health, welfare, or other social ser¬ 
vices at alternate accessible sites, al¬ 
teration of existing facilities and con¬ 
struction of new facilities in confor¬ 
mance with the requirements of 
§84.23, or any other methods that 
result in making its program or activi¬ 
ty accessible to handicapped persons. 
A recipient is not required to make 
structural changes in existing facilities 
where other methods are effective in 
achieving compliance with paragraph 
(a) of this section. In choosing among 
available methods for meeting the re¬ 
quirement of paragraph (a) of this sec¬ 
tion, a recipient shall give priority to 
those methods that offer programs 
and activities to handicapped persons 
in the most integrated setting appro¬ 
priate. 

(c) Small health, welfare, or other 
social service providers. If a receipient 
with fewer than 15 employees that 
provides health, welfare, or other 
social services finds, after consultation 
with a handicapped person seeking its 
services, that there is no method of 
complying with paragraph (a) of this 
section other than making a signficant 
alteration in its existing facilities, the 
recipient may, as an alternative, refer 
the handicapped person to other pro¬ 
viders of those services that are acces¬ 
sible. 

Appendix A—Section-by-Section Analy¬ 
sis, Subpart C— Program Accessibility. 

Several commenters expressed con 
cem about the feasibility of compli¬ 
ance with the program accessibility 
standard. The Secretary believes that 
the standard is flexible enough to 
permit recipients to devise ways to 
make their programs accessible short 
of extremely expensive or impractical 
physical changes in facilities. Accord¬ 
ingly, the section does not alow for 
waivers. The Department is ready at 
all times to provide technical assist- 
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ance to recipients in meeting their 
program accessibility responsibilities. 
For this purpose, the Department is 
establishing a special technical assist¬ 
ance unit. Recipients are encouraged 
to call upon the unit staff for advice 
and guidance both on structural modi¬ 
fications and on other ways of meeting 
the program accessibility require¬ 
ments • • •. (Emphasis added.) 

Further, it is the Department’s 
belief, after consultation with experts 
in the field, that outside ramps to 
buildings can be constructed quickly 
and at a relatively low cost Therefore, 
it will be expected that such structural 
additions will be made promptly • • \ 
(Emphasis added.) 

Section 504 of the Rehabilitation 
Act of 1973 

POLICY INTERPRETATION NO. 4 

Subject Carrying Handicapped Per¬ 
sons to Achieve Program Accessibility. 

Policy Interpretation: Carrying is an 
unacceptable method for achieving 
program accessibility for mobility im¬ 
paired persons except in two cases. 
First, when program accessibility can 
be achieved only through structural 
changes, carrying may serve as an ex¬ 
pedient until construction is complet¬ 
ed. Second, carrying will be permitted 
in manifestly exceptional cases if car¬ 
riers are formally instructed on the 
safest and least humiliating means of 
carrying and the service is provided in 
a reliable manner. 

Discussion: The section 504 regula¬ 
tion requires that federally assisted 
programs and activities be “readily ac¬ 
cessible" to handicapped persons. A 
program or activity will be judged 
•readily accessible" only if it is con¬ 
ducted in a building and room that 
mobility impaired persons can enter 
and leave without assistance from 
others. Carrying requires such assist¬ 
ance and is therefore unacceptable. 

Carrying may also be undependable 
(e.g., when college students or employ¬ 
ees are expected to volunteer) and 
often hazardous (e.g., when carriers 
are untrained or when the carrying is 
to occur on poorly illuminated or 
narrow stairs). It may humiliate the 
handicapped person by dramatizing 
his or her dependency and creating a 
spectacle. Its use is therefore incon¬ 
sistent with section 504’s critical objec¬ 
tive of encouraging handicapped per¬ 
sons to participate in programs and ac¬ 
tivities. 

The Department recognizes that car¬ 
rying may be necessary in the follow¬ 
ing cases: 

(1) The section 504 regulation re¬ 
quires “program accessibility" for 
handicapped persons and suggests a 
variety of methods for attaining com¬ 
pliance that can be implemented 
within 60 days. However, if “program 
accessibility" can be achieved only 
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through “alterations of existing facili¬ 
ties (or) construction of new facili¬ 
ties," the construction must be com¬ 
pleted “as expeditiously as possible," 
but in no event, later than June 3, 
1980. Although recipients are not re¬ 
quired to provide “program accessibil¬ 
ity" during the period of construction, 
the Department encourages recipients 
to develop an interim expedient that 
may be carrying. 

(2) Carrying is also acceptable in 
manifestly exceptional cases. For ex¬ 
ample, a university has properly main¬ 
tained that the structural changes and 
devices necessary to adapt its oceano¬ 
graphic vessel for use by mobility im¬ 
paired persons are prohibitively ex¬ 
pensive or unavailable. Carrying, 
under this exception, must be provided 
in a manner that attempts to over¬ 
come its shortcomings. For example, 
carriers must be formally instructed 
on the safest and least humiliating 
means of carrying and the service 
must be provided in a reliable manner. 

Coverage: This policy interpretation 
applies to any public or private institu¬ 
tion, person, or other entity that re¬ 
ceives or benefits from HEW financial 
assistance. For further information, 
see definition of “recipient" at 45 CFR 
§ 84.3(f). 

Authority: Regulation issued under 
section 504 of the Rehabilitation Act 
of 1973, 45 CFR §§84.22 (a), (b) and 
(d). 

Section 84.22: 

(a) Program Accessibility. A recipi¬ 
ent shall operate each program or ac¬ 
tivity to which this part applies so 
that the program or activity, when 
viewed in its entirety, is readily acces¬ 
sible to handicapped persons. This 
paragraph does not require a recipient 
to make each of its existing facilities 
or every part of a facility accessible to 
and usable by handicapped persons. 

(b) Methods . A recipient may comply 
with the requirement of paragraph (a) 
of this section through such means as 
redesign of equipment, reassignment 
of classes or other services to accessi¬ 
ble buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
health, welfare, or other social ser¬ 
vices at alternate accessible sites, al¬ 
teration of existing facilities and con¬ 
struction of new facilities in confor¬ 
mance with the requirements of 
§84.23, or any other methods that 
result in making its program or activi¬ 
ty accessible to handicapped persons. 
A recipient is not required to make 
structural changes in existing facilities 
where other methods are effective in 
achieving compliance with paragraph 
(a) of this section. In choosing among 
available methods for meeting the re¬ 
quirement of paragraph (a) of this sec¬ 
tion. a recipient shall give priority to 
those methods that offer programs 
and activities to handicapped persons 
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in the most integrated setting appro¬ 
priate. 

(d) Time period. A recipient shall 
comply with the requirement of para¬ 
graph (a) of this section within 60 
days of the effective date of this part 
except that where structural changes 
in facilities are necessary, such 
changes shall be made within 3 years 
of the effective date of this part, but 
in any event as expeditiously as possi¬ 
ble. 

Section* 504 of the Rehabilitation 
Act of 1973 

POLICY INTERPRETATON NO. 5 

Subject Participation of Handi¬ 
capped Students in Contact Sports. 

Policy Interpretation: Students who 
have lost an organ, limb, or appendage 
but who are otherwise qualified, may 
not be excluded by recipients from 
contact sports. However, such students 
may be required to obtain parental 
consent and approval for participation 
from the doctor most familiar with 
their condition. If the school system 
provides its athletes with medical care 
insurance for sickness or accident, it 
must make the insurance available 
without discrimination against handi¬ 
capped athletes. 

Discussion: The Department has re¬ 
ceived several complaints that stu¬ 
dents have been denied an opportuni¬ 
ty to participate in contact sports 
solely because they have lost an organ, 
limb, or appendage. The regulation’s 
requirement that handicapped stu¬ 
dents be provided an equal opportuni¬ 
ty to participate in physical education 
and athletics programs extends to con¬ 
tact sports. The exclusion from con¬ 
tact sports of students who have lost 
an organ, limb, or an appendage (e.g. a 
kidney, leg, or finger) but who are oth¬ 
erwise qualified is a denial of equal op¬ 
portunity. It denies participation not 
on the basis of ability but because of a 
handicap. 

A recipient cannot assume that such 
a child is too great a risk for physical 
injury or illness if permitted to partici¬ 
pate in contact sports. However, a 
child may be required to obtain paren¬ 
tal consent and approval for participa¬ 
tion from the doctor most familiar 
with his or her condition. 

If the recipient provides its athletes 
with medical care insurance for sick¬ 
ness or accident, it must make the in¬ 
surance available without discrimina¬ 
tion against handicapped athletes. 

Coverage: This policy interpretation 
applies to any public or private institu¬ 
tion, person, or other entity that re¬ 
ceives or benefits from HEW financial 
assistance. For further information 
see definition of “recipient” at 45 CFR 
§ 84.3(f). 

Authority: Regulation issued under 
section 504 of the Rehabilitation Act 
of 1973, 45 CFR § 84.37(0(1). 
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Section 84.37(c)(1): 

(c) Physical education and athletics . 
(1) In providing physical education 
courses and athletics and similar pro¬ 
grams and activities to any of its stu¬ 
dents, a recipient to which this sub¬ 
part applies may not discriminate on 
the basis of handicap. A recipient that 
offers physical education courses or 
that operates or sponsors interscholas¬ 
tic, club, or intramural athletics shall 
provide to qualified handicapped stu¬ 
dents an equal opportunity for partici¬ 
pation in these activities. 

Section 504 or the Rehabilitation 
Act of 1973 

POLICY INTERPRETATION NO. 6 

SUBJECT: School board members as 
hearing officers. 

POLICY INTERPRETATION: School 
board members may not serve as hear¬ 
ing officers in proceedings conducted 
to resolve disputes between parents of 
handicapped children and officials of 
their school system. 

DISCUSSION: The section 504 regula¬ 
tion requires school districts to estab¬ 
lish a '‘system of procedural safe¬ 
guards’' to protect against errors in 
the educational programs developed 
for handicapped students. One re¬ 
quirement of that system is an “impar¬ 
tial hearing • • • and a review proce¬ 
dure’* through which a parent may 
contest the evaluation and placement 
of his or her child. 

Recipients have asked whether 
school board members may serve as 
the hearing or reviewing authority in 
their own school district. The Depart¬ 
ment has concluded that this practice 
is inconsistent with the regulation’s 
requirement of “impartial” proceed¬ 


ings. School board members have a 
clear interest in the outcome of the 
hearing. For example, determinations 
adverse to the parents will often avoid 
additional expenditures by the board. 
Also, the school board has hired, and 
therefore expressed confidence in, the 
judgment of the professionals chal¬ 
lenged in the hearing. Moreover, since 
the Department will generally not 
review individual placement and other 
educational decisions of a school dis¬ 
trict if the “system of procedural safe¬ 
guards” is in place, every precaution 
must be taken to ensure that those 
procedures operate fairly. 

This interpretation is also supported 
by our commitment to coordinate sec¬ 
tion 504 procedural safeguards with 
those established by the Office of 
Education under the Education of the 
Handicapped Act. The regulations 
issued under that statute, as interpret¬ 
ed by the Office of Education, bar 
school board members from serving as 
hearing officers in their school system. 

COVERAGE: This policy interpreta¬ 
tion applies to any public or private in¬ 
stitution, person, or other entity that 
receives or benefits from HEW finan¬ 
cial assistance. For further informa¬ 
tion, see definition of “recipient” at 45 
CFR 84.3(f). 

AUTHORITY: Regulation issued 

under section 504 of the Rehabilita¬ 
tion Act of 1973, 45 CFR 84.36 and Ap¬ 
pendix A thereto. 

Section 84.36: A recipient that oper¬ 
ates a public elementary or secondary 
education program shall establish and 
implement, with respect to actions re¬ 
garding the identification, evaluation, 
or educational placement of persons 
who. because of handicap, need or are 
believed to need special instruction or 
related services, a system of procedur¬ 
al safeguards that includes notice, an 


opportunity for the parents or guardi¬ 
an of the person to examine relevant 
records, an impartial hearing with op¬ 
portunity for participation by the per¬ 
son's parents or guardian and repre¬ 
sentation by counsel, and a review pro¬ 
cedure. Compliance with the procedur¬ 
al safeguards of section 615 of the 
Education of the Handicapped Act is 
one means of meeting this require¬ 
ment. 

Appendix A, Subpart D (Fifth Para¬ 
graph): It is not the intention of the 
Department, except in extraordinary 
circumstances, to review the result of 
individual placement and other educa¬ 
tional decisions, so long as the school 
district complies with the “process” re¬ 
quirements of this subpart (concern¬ 
ing identification and location, evalua¬ 
tion, and due process procedures) 
* • • 

Regulations Issued Under the Educa¬ 
tion of the Handicapped Act, 45 CFR 

1210.507 and Appendix A Therto 

Section 121cu507: (a) A hearing may 
not be conducted: 

(1) By a person who is an employee 
of a public agency which is Involved in 
the education or care of the child, or 

(2) By any person having a personal 
or professional interest which could 
conflict with his or her objectivity in 
the hearing. 

(b) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(a) of this section is not an employee 
of the agency solely because he or she 
is paid by the agency to serve as a 
hearing officer.... 

Appendix A, Subpart E (“Response” 
to “Comment ” on Section 121a.507): 
[A] parent of the child in question and 
school board officials are disqualified 
under § 121a.507. 

[FR Doc. 78-22612 Filed 8-11-78; 8:45 am] 
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